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GROUP BARGAINING BY MILK COOPERATIVES 


THURSDAY, AUGUST 20, 1959 


House or RepresENTATIVES, 
ANTITRUST SUBCOMMITTEE OF THE 
CoMMITTER ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to notice, at 10:15 a.m., in room 
346, Old House Office Building, Hon. Emanuel Celler (chairman) 
presiding. 

Present: Representatives Celler, Rogers of Colorado, Donohue, 
Toll, McCulloch, and Meader. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Hark- 
ins, cocounsel ; and Richard C. Peet, associate counsel. 

The CuarrMan. The committee will come to order. 

Today the Antitrust Subcommittee begins public hearings on two 
identical bills, H.R. 7191, introduced by our Huiiciaiaa colleague, 
Mr. Kastenmeier, of Wisconsin, and S. 753, introduced by Senator 
Aiken, of Vermont. These bills would authorize cooperative asso- 
ciations of milk producers and the marketing agencies owned by such 
associations to bargain in concert for the sale of milk and milk prod- 
ucts either singly or with groups of dealers, handlers, processors, and 
other purchasers. 

S. 753 was passed by the Senate on April 30, 1959. An identical 
bill, S. 2444, had been passed by the Senate in the 85th Congress. 

The purpose of the bills is to expand the exemption from the 
antitrust laws that has been granted in the Capper-Volstead Act. of 
1922 to agricultural cooperative associations to include additional 
activities by milk producer cooperatives. In the Capper- Volstead 
Act, Congress authorized agricultural producers to join together in 
association for the purpose of collectively preparing their products 
for market, and for collectively marketing their products. The pur- 
pose was to equalize the position of agricultural producers so that 
they could successfully negotiate with the corporations that purchase 
from them. 

The exemption from the antitrust laws was to achieve this purpose 
only. As the Judiciary Committee said in its report on the Capper- 
Volstead Act: 


In the event that associations authorized by this bill shall do anything for- 
bidden by the Sherman Antitrust Act, they will be subject to the penalties 
imposed by that law. It is not sought to place these associations above the 
law, but to grant them the same immunity from prosecution that corporations 
now enjoy so that they may be able to do business successfully in competition 
with them. 


The bills that we are considering in these hearings would expand 
this exemption from the antitrust “laws so as to include discussions 
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oe 


between milk cooperatives and more than one milk producer, dealer, 
or handler. 

During these hearings the Antitrust Subcommittee will consider 
the views of all interested parties in order to ascertain the need for 
broadening the milk cooperatives’ antitrust exemption at this time, 
as well as the probable effects on milk distribution should the exemp- 
tion be approved by Congress. 

At this point in the record I will insert copies of H.R. 7191 and 
S. 753. 

(H.R. 7191 and S. 753 are as follows :) 


{S. 753, 86th Cong., lst sess.] 


AN ACT To authorize cooperative associations of milk producers to bargain with pur- 
chasers singly or in groups, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That cooperative associations of producers, 
and marketing agencies in common owned or controlled by such associations, 
may bargain in good faith singly or in groups for the sale of milk and milk 
produc ts and at the request of any one or more of such associations or marketing 
agencies, acting singly or in groups, dealers, handlers, processors, and other pur- 
chasers may bargain in good faith singly or in groups with such association, 
marketing agency, or group for the purchase of milk and milk products. Nothing 
in this Act shall be construed to authorize any agreement relating to the price 
at which milk or any product thereof may be sold by any such dealer, handler, 
processor, or other purchaser. For the purposes of this Act, “cooperative associa- 
tions of producers” and “marketing agencies in common” mean such associations 
and marketing agencies as meet the requirements of the Capper-Volstead Act 
(42 Stat. 388, 7 U.S.C. 291-292). In determining compliance with said Act, 
business done for the United States or any of its agencies shall not be considered 
either member or nonmember business, 

Passed the Senate April 30, 1959. 

Attest: FELTON M. JOHNSTON, Secretary. 


[H.R. 7191, 86th Cong., 1st sess. ] 


A BILL To authorize cooperative associations of milk producers to bargain with purchasers 
singly or in groups, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 


of America in Congress assembled, That cooperative associations of producers, 
and marketing agencies in common owned or controlled by such associations, 
may bargain in good faith singly or in groups for the sale of milk and milk prod- 
ucts and at the request of any one or more of such as lation marketing 
agencies, acting singly or in groups, dealers, handlers, processors, and other pur- 
chasers may bargain in good faith singly or in groups with su association, 
marketing agency, or group for the purchase of milk and n products Noth- 
ing in this Act shall be construed to authorize any agreement relating to the 
price at which milk or any product thereof may be sold by ny such dealer, 
handler, processor, or other purchaser. For the purposes of t Act pera- 
tive associations of producers” and “marketing agenci ommon” mean such 
associations and marketing agencies as meet the requirements of the Capner- 
Volstead Act (42 Stat. 388, 7 U.S.C. 291-292). In determining compliance with 
said Act, business done for the United States or any of it rencies Shall not 


be considered either member or nonmember business. 


The Cuatrman. Our first witness is the sponsor of H.R. 7191, Mr. 
Kastenmeier. 

I want to state for the record that Mr. Kastenmeier. although a 
neophyte on this committee, has done yeoman service in aiding his 
colleagues on the committee with his mature understanding of the 
bills that have come before this committee on a variety of subjects. 
And he has given dedicated service to the committee’s work. We will 
now hear Mr. Kastenmeier. 
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TESTIMONY OF HON. ROBERT W. KASTENMEIER, A REPRESENTA- 
TIVE IN CONGRESS FROM THE SECOND CONGRESSIONAL DISTRICT 
OF THE STATE OF WISCONSIN 


Mr. Kasrenmeter. Mr. Chairman and fellow members of the Ju- 
diciary Committee. I appreciate the opportunity to appear before 
you this morning, and that you are having hearings on this rather 
difficult problem. 

I might also add that a number of the witnesses to follow will cover 
some of the more technical aspects of this problem, and I think that 
that can be more fully explored by them in connection with the things 
that require expert or technical knowledge. 

The substance of these bills, as Iam sure you are well aware, passed 
the Senate without objection on April 30 of this year and is identical 
to another bill, S. 2444, which passed the Senate in the 2d session of 
the 85th Congress on July 15, 1958. 

The purpose of this bill is a simple one, and I believe that the 
effect of the bill will not be to violate the principles of our antitrust 
laws, but rather to recognize certain special problems of cooperative 
associations of dairy farmers and present-day realities and difficulties 
of marketing. 

This bill would permit milk marketing Se aes and their mar- 
keting agencies, as those terms are defined in the Capper-Volstead 
Act, and purchasers from such coperatives or agencies, to bargain in 
good faith in groups or singly for milk and milk produc ts. Presently, 
the cooperatives are authorized by the Capper-Volstead Act to bar- 
gain through a marketing agency in common which may represent 
all of the cooperatives in the market. However, the cooperative asso- 
ciations representing dairy farmers bargain w ith handlers, those who 
process and distribute the milk, singly. This is where the problem 
arises. In almost all metropolitan markets there is more than one 
handler. Consequently, although the cooperative associations must 
charge uniform prices on the market to avoid the charge of price 
discrimination under the Robinson-Patman Act, the associations must 
bargain with each handler se par ately even though the price that will 
ultimately be arrived at must be the same for each milk transaction 
with all the handlers at the market. Ilence, this amounts to a great 
deal of wasted energy and time on the part of all concerned. Since 


the price must be the same anyway to all the handlers, it is only rea- 
son: a le to pro vide thro ioh law a more e ffi ‘] ent means of running this 
market. Therefore, the cooperative should be allowed to meet with 
all the handlers at one time and negotiate with them as a group the 
price for the milk which the cooperative is selling. 


It goes without saying that the bargaining between the seller and 
the buvers would be. and should be. in cood faith without any kind 
of collusion permitted. Furthermore, under the terms of this bill, 
the right of marketing associations to bargain as a group as sellers 
and the right of handlers to bargain as a group as buyers would be 
limited to the buying and selling at the market and would in no 
way act as an agreement to fix the retail price of the milk. 

Today, as a result of not having a common market in which buyers 
and sellers agree at one time as to the price of milk, there is greater 
chance for violation of the Robinson-Patman Act, since it is harder 
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to ascertain whether or not special advantages, preferences, or con- 
cealed profits are given by certain cooperatives to individual handlers 
or vice versa in the setting of the final price on milk for that day. 
This kind of situation would be avoided by this bill, since there c ‘ould 
be no discrimination of any kind, such as price or quality, which 
would not be given to all other buyers or sellers. Hence, this bill 
will merely 1 result in a more effective and efficient enforcement of the 
Robinson-Patman Act. 

Many cooperatives presently state that they have the right to bar- 
gain with handlers by a group method under the present law. How- 
ever, this right is not clearly spelled out in either court decisions or 
statutes presently on the books. Since this right is not clearly stated 
and there is a chance of running afoul of the antitrust laws, the milk 
marketing system is, to say the least, in a great state of uncertainty. 
Many dealers and handlers who want to bargain collectively are 
afraid to bargain as a group. Cooperatives also are forced into this 
same cloud of uncertainty. 

Mr. Chairman, I believe that Congress could perform a necessary 
and important service to the dairy farmers and dairying industry of 
America by clearing up this awkward situation in connection with 
milk marketing. 

In the last few sentences of the bill there is language which ¢ learly 
states that business done for the United States is not to be considered 
either member or nonmember business in determining whether a co- 
operative association meets the requirements of the Capper-Volstead 
Act. It is my understanding that this provision already appears on 
the books in the Internal Revenue Code of 1954 (sec. 521(b)(5)) and 
is a mere technical addition to the Capper Act. 

Mr. Chairman, the Judiciary Committee of the House is, at least 
for the last quarter century, the home of antitrust law and antitrust 
legislation. It is important that this committee scrutinize carefully 
this bill to make sure that the spirit of the antitrust laws is not 
violated by either its purposes or intent. I myself do not. believe that 
this bill, if passed, will violate the terms of the antitrust laws. Even 
under the Agricultural Marketing Agreement Act of 1937 Congress 
recognized that the peculiar nature of the dair ying industry dem: anded 
that antitrust legislation, in part, stop at the door of this special field 
so that there would be achieved in this area a stable market through 
the fixing of uniform prices in milk-marketing orders. Hence, this 
bill goes no farther than what is already on the books, in my opinion. 

I am sure that this bill will be given your careful and thoughtful 
consideration. 

I thank the committee for the opportunity of appearing before you 
this morning. 

The Cuatrman. Thank you very much, Mr. Kastenmeier. 

Mr. Kastenmeter. Thank you, Mr. Chairman. 

The Carman. The next witness is a gentleman who has appeared 
before us on many occasions, Mr. Earl W. Kintner, Chairman of the 
Federal Trade Commission. We will be glad to hear from you now. 

Mr. Krinrner. It is a pleasure to be here again, as always it is, to 
appear before this committee. I have brought with me this morning 
our new General Counsel, Mr. Daniel J. McCauley, Jr.. who is the 
gentleman on my right, to introduce to the members of this commit- 
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tee. I trust that you will be seeing him rather frequently in the 
months ahead. 

The CuamrMan. We welcome you to our midst. 

Mr. McCautrey. Thank you. 

Mr. Kintner. And on my left is Mr. A. L. Berman, Assistant 
General Counsel for Legislation. 

The CHatrMan. We are glad to see you here. 


TESTIMONY OF EARL W. KINTNER, CHAIRMAN, FEDERAL TRADE 
COMMISSION 


Mr. Kintner. Mr. Chairman and members of the committee, I have 
the honor to appear today pursuant to your invitation to discuss H.R. 
7191, and I would like to refer to our reply and ask that it be incor- 
porated i in the record. 

The Crairman. We will be very glad at this point to have the 
Commission’s report on S. 753 and H. R. 7191 made part of the record. 

(The report is as follows:) 

FEDERAL TRADE COMMISSION, 
Washington, July 14, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, 
Washington, D.C. 


DEAR Mr. CHAIRMAN: This is in reply to your letters of May 27, 1959, invit- 
ing comment upon 8. 753 and H.R. 7191, 86th Congress, 1st session, identical 
proposals to authorize cooperative assotintions of milk producers to bargain 
with purchasers singly or in groups, and for other purposes. 

Under existing law, agricultural producers organized into cooperative asso- 
ciations and their marketing agencies which conform to the requirements of the 
Capper-Volstead Act (42 Stat. 388 (1922), 7 U.S.C. 291, 292) are granted an 
exemption from the antitrust laws under which they may combine to process 
and market their own agricultural products and the agricultural products of 
other producers. For example, they may agree on a common selling price or 
agree to use a joint sales agency. Such associations and their agencies may also 
combine with other qualified producer associations and agencies (United States 
v. Maryland Cooperative Milk Producers, Inc., et al., 145 F. Supp. 151 (D.D.C. 
1956) ). However, they are “ay presently authorized to combine with persons 
who do not qualify under the Capper-Volstead Act (United States v. Borden 
0o., 308 U.S. 188 (1939)), and it has been held that a combination of qualified 
producer associations with nonqualifying distributors to eliminate competition 
and fix prices is not within the exemption. United States v. Maryland & Vir- 
ginia Milk Producers Assn., et al., 179 F. 2d 426, 428 (C.A.D.C. 1949). 

The proposed legislation, which applies only to milk and milk products, 
would extend the exemption so as to permit qualified producer associations and 
their marketing agencies, at the request of one or more such associations or 
agencies, acting singly or in groups, to bargain in good faith with one or more 
dealers, handlers, processors, and other purchasers. The latter, who are now 
completely outside the Capper-Volstead exemption, would be permitted in turn 
to bargain in good faith singly or in groups with the producer associations or 
their marketing agencies. The collective bargaining thus authorized would re- 
late solely to the original sale of milk and milk products by the producers to the 
dealers, handlers, and processors. It is specifically provided that no agreement 
on resale price is authorized. 

By allowing combinations of sellers to bargain collectively with combinations 
of buyers, the proposed legislation would permit the elimination of price com- 
petition at the wholesale level. The likely result would be uniform wholesale 
prices in the various markets. This elimination or decline of competition at the 
wholesale level may well lessen the incentive to vigorous retail competition. 
Further, such close cooperation in the buying operations of competitors would 
provide a tempting opportunity for discussion and agreement upon retail prices. 
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The proposed legislation would greatly enlarge the present exemption of the 
Capper-Volstead Act and extend it to nonagricultural groups not now covered, 
The result, in the Commission’s opinion, would be contrary to the policy of the 
antitrust laws and would adversely affect competition in the market for milk 
and milk products at wholesale and at retail. 

The report of the Senate Committee on Agriculture and Forestry on 8. 753 
(S. Rept. 192, 86th Cong.) states as a justification for the measure: 

“Under the Robinson-Patman Act (15 U.S.C. 13(a)) the cooperatives may 
not discriminate in price between handlers. In the past this has required ne- 
gotiations with each handler for a price which, when finally arrived at, must be 
uniform. By permitting joint negotiation with all handlers at one time, the bill 
would provide a more direct, efficient way of reaching the same result.” 

That statement assumes that the Robinson-Patman Act, in forbidding certain 
price discriminations, requires sales at uniform prices. In fact, however, that 
act does not prohibit all price differences, but only those having anticompetitive 
effects and not falling within any of the act’s several exceptions. The Robin- 
son-Patman Act applies generally to the sale of goods in interstate commerce, 
and there is no more reason that its existence should evoke an antitrust exemp- 
tion in favor of milk handlers than for any other group of traders. 

For the foregoing reasons, the Federal Trade Commission is opposed to the 
enactment of the proposed legislation. 

By direction of the Commission. 

Eart W. KINTNER, Chairman, 


N.B.—Pursuant to regulations, this report was submitted to the Bureau of 
the Budget on July 1, 1959, and on July 14, 1959, the Commission was advised 
that there would be no objection to the submission of the report to the committee, 


Rosert M. Parrisn, Secretary. 


Mr. Kintner. Because of the short time involved, it has not been 
possible for me to clear my statement with the full membership of the 
Commission. However, the Commission did, by letter report of July 
15, 1959, addressed to your chairman, unanimously oppose enactment 
of H.R. 7191, and I am confident that my views expressed here today 
are consistent with the formal position taken by the full Commission. 

H.R. 7191 would extend still further present exemptions from the 
entiiensh laws with respect to marketing activities of cooperative milk 
and milk eee sredanens: In order to appraise the impact of the 
proposed legislation, it is appropriate to first examine the existing 
exemptions. 

Section 6 of the Clayton Act, enacted in 1914, authorized the for- 
mation and operation of agricultural organizations instituted for 
purposes of mutual help and not having capital stock or conducted 
for profit. This was followed by the Capper-Volstead Act of 1922 
which applied as well to cooperatives having capital stock. Under 
that act, producers of agricultural products, including dairymen, 
may act together in associations to collectively process, prepare for 
market, handle, and market. their products, and they may have com- 
mon marketing agencies. Associations so formed may handle prod- 
ucts of nonmembers up to an amount equal in value to the products 
of members. Such joint action includes the right to act in concert to 
agree upon a common selling price for all products so distributed. 

The authority so granted is quite significant, inasmuch as it is 
well established that an agreement to fix price is, in and of itself, an 
unreasonable restraint of trade, per se, violative of the Sherman Act. 
See, for example, the leading case of United States v. Socony-Vacuum 
Oi Co., 310 U.S. 150 (1940). 

The scope of the exemption may be evaluated in light of the decision 
in U nited Ntates va Maryland Coope rative Mi The P roducers 145 F. 
Supp. 151 (D.D.C. 1956), to the effect that two or more agricultural 
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cooperat ives may combine in their aetivities, and the holding in Cape 
Cod Food Products v. National Cranberry Association 119 F. Supp. 
900 (D.C.D. Mass 1945), that a Capper-Volstead-type cooperative 
may acquire 100 percent of the market provided such acquisition is 
eg se through marketing agreements of the type authorized 
by the Capper-Volstead Act. 

One basic limitation to the existing broad exemption is that pro- 
ducers of agricultural products may not combine with persons, such 
as distributors, who do not qualify under the Capper-Volstead Act, 
to eliminate competition or fix prices. United States v. Borden, 308 
U.S. 188 (1939); United States v. Maryland & Virginia Milk Pro- 
ducers Association, 179 F. 2d 426 (C.A.D.C, 1949) ; United States v. 
Maryland Cooperative Milk Producers, supra. It is this basie limi- 
tation that H.R. 7191 would remove. 

The proposed a ation, which applies only to milk and milk prod- 
ucts, would permit Capper-Volstead qualified producer associations 
and their marketing agencies to bargain in good faith singly or in 
groups for the sale of their products, and at “the request of. any one 
or more of such associations or marketing agencies, acting singly or 
in groups, dealers, handlers, processors, and other purchasers of such 
products may bargain in good faith singly or in groups with the re- 
questing association, m: ket ing agency, or group for the purchase of 
milk and milk products. The collective bargaining thus authorized 
would relate solely to the original sale of milk and “milk products by 
the produc ers to the dealers, hi andle rs, and processors. 

As previously discussed, a producer cooperative, or joinder of pro- 
ducer cooperatives, may account for 100 percent of market sales. By 
allowing such a combination of producers to bargain collectively with 
a combination of their distributor customers, the proposed legislation 
would permit the entire elimination of competition at the wholesale 
level. While the bill is permissive in its terms as to the joint bargain- 
ing by purchasers, purchasers would hardly be in a position to refuse 
the request of associations re presenting all or a goodly share of the 
available supply to participate in joint bargaining. 

Enactment of H.R. 7191 would promote uniform wholesale prices 
in the various markets. This elimination or decline of competition at 
the wholesale level may well lessen any incentive to vigorous retail 
competition. Further, such close cooperation in the buying operations 
of competitors would provide a tempting opportunity for discussion 
and agreement upon retail prices. 

The re port of the Senate Committee on Agriculture and Forestry 
on S. 753, an identical bill (S. Rept. 192, 86th Cong.) , stated as a justi- 
fication for the measure: 

Under the Robinson-Patman Act (15 U.S.C. 18(a)) the cooperatives may not 
discriminate in price between handlers. In the past this has required negotia- 
tions with each handler for a price which, when finally arrived at, must be 
uniform. ty permitting joint negotiation with all handlers at one time, the 
bill would provide a more direct, efficient way of reaching the same result. 

That statement assumes that the Robinson-Patman Act, in forbid- 
ding certain price discriminations, requires sales at uniform prices. 
In fact, however, that act does not prohibit all price differences, but 
only those having anticompetitive effects and not falling within any 
of the act’s several exceptions, such as that of cost justification. The 
Robinson-Patman Act applies generally to the sale of goods in inter- 
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state commerce, and there is no more reason that its existence should 
evoke an antitrust exemption in favor of milk handlers than for any 
other group of traders. 

The Capper-Volstead Act provides certain exemptions from the 
antitrust laws in favor of cooperative activity on the part of agricul- 
tural producers. It is not my intention by anything contained in this 
statement to question the appropriateness of those exemptions. H.R, 
7191, however, would extend the Capper-Volstead type of exceptions 
to the activities of nonagricultural groups, and it is to such an exten- 
sion that my objections are addressed. 

I believe in the antitrust laws as basic rules appropriate and con- 
ducive to the continuation of our competitive economic system and, 
absent compelling circumstances, oppose special exceptions for par- 
ticular industries. I can perceive no necessity for, and am opposed to, 
the enactment of H.R. 7191. 

That completes my statement, Mr. Chairman. 

The CHarrman. Mr. Maletz. 

Mr. Materz. Mr. Kintner, does this bill exempt from the antitrust 
laws joint action between competing dairy cooperatives with respect to 
the price at which they sell raw milk? 

Mr. KintTNER. Certainly. 

Mr. Matetz. Well, now, suppose that these competing cooperatives 
fixed the price for milk, and, should this bill be enacted, what safe- 
guard would there be against their fixing excessive prices? 

Mr. Kintner. I do not see any safeguard whatsoever. 

Mr. Materz. Let me ask you this, then. Suppose all of the dairy 
cooperatives in the United States decided to get together and had an 
agreement among themselves to fix a single nationwide price at which 
they would sell raw milk to the industry. Would they, under this bill, 
be permitted to do this without being subject to the antitrust laws? 

Mr. Kintner. So far as the provisions of this bill are concerned, I 
think that they would be able to do so. IT am not thoroughly briefed 
on all of the other existing laws administered by the Department of 
Agriculture which might have a bearing on the question you ask, but, 
absent such consideration and addressing my attention solely to the 
provisions of this bill, I would anticipate that such a result might well 
be reached. 

Mr. Marerz. Suppose there was an agreement between competing 
cooper atives to fix the price at which they would sell milk; would the 
Secretary of Agriculture have any jurisdiction with respect. to the 
prices establis hed by that agreement ? 

Mr. Kintner. I] belie ve that under section 2 of the ¢ Cap per- Volstead 
Act the Secretary would have some authority to step into this situa- 
tion, if there is an undue enhancement of prices, but what such an 
undue enhancement of prices might be, I am not aware. 

Mr. MALET2. The present law, as I understand various decisions 
under the Capper-Volstead Act, does not exempt ¢ ollusive action as 
between cooperative associations and purchasers from the cooperative 
associations, meaning the dairy industry in this particular instance? 

Mr. Kintner. That is correct. It provides a limited exemption to 
the antitrust laws. 


Mr. Maerz. Would this bill override those decisions? 





Sa OO CU 


—_ 


GROUP BARGAINING BY MILK COOPERATIVES 9 


Mr. Kintner. The purpose of this bill is to override the decisions of 
the courts which have strictly limited the activities of the cooperatives 
under the terms of the Capper-Volstead Act. 

Mr. Maerz. Would this bill, in your judgment, exempt from the 
antitrust laws joint action on prices between dairy cooperatives and 
purchasers? 

Mr. Krntrner. Yes. 

Mr. Materz. I note, Mr. Kintner, that this bill deals not only with 
milk, but with milk products; is that right ? 

Mr. Kryrner. That is correct. 

Mr. Maerz. And is it your understanding that many cooperatives 
own their own processing plants ¢ 

Mr. Kintner. I believe that is an increasing tendency. 

Mr. Materz. In view of the fact that this bill covers milk and milk 
products, and in view of the fact that, frequently, dairy cooperatives 
own processing plants, would the bill permit a dairy which is owned 
by a cooperative to bargain collectively with groups of retail chain- 
stores, for example / 

Mr. Kintrner. The bill says “any other purchasers,” Mr. Maletz, and 
that might well be the result. 

The CuarrMan. Where is that in the bill; on what line? 

Mr. Kintner. The bill refers to dealers, handlers, processors, or 
other purchasers. The crux of it would be line 8 of page 1, where 
there is such a reference, and line 9, where reference is made to other 
purchasers. 

Mr. Maerz. Now, Mr. Kintner, what price competition with re- 
spect to the sale of milk would be left in effect if this bill were en- 
acted ? 

Mr. Krintrwer. In theory, you would have the price competition at 
the retail level. 

Mr. Marrrz. In retail sales to the consumers ? 

Mr. Kintrner. That is correct. 

The CHarrman. You have chainstores and supermarkets as pur- 
chasers, and they are, also, retailers. 

Mr. Kinrnerr. That is why I used the statement as I did, why I 
qualified my statement with the term, “in theory,” because I think that 
the result might well be a rigid price structure throughout the mar- 
keting area from the producer through to the retail dealer. 

The Cuarrman. Might it also have that effect on sales to the con- 
sumer then ¢ 

Mr. Kintner. Yes, sir. 

The Cuarrman. On sales from the supermarkets and the stores of 
the large chains? 

Mr. Kinrner. I realize that. 

The Carman. And that would include cheese and kindred prod- 
ucts—all milk products. 

Mr. Kintrner. That might well be the result, Mr. Chairman. 

When you authorize a vehicle which will permit the fixing of uni- 
form prices for so much of the distributive industry, you inevitably, 
I think, tend to cause a rigid price structure to exist on down to the 
consumer. I conceive that to be one of the facts of economic life. 

Mr. Materz. That is all. 


The Cuamman. Mr. Rogers? 
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Mr. Rogers. This may be a legal question, Mr. Kintner, but 
nevertheless on line 5 the bill says, “may bargain in good faith 
singly.” And then again on line 9 the bill states, “in good faith 
singly.” You have been testifying that it is possible for them to con- 
nive and to set prices. What interpretation do you put on those 
words, “in good faith”? They can do it if they act in good faith. 
What does “ood faith” mean ? 

Mr. Kinryer. Mr. Rogers, the Supreme Court has twice reviewed 
a@ case, Standard Oil of Indiana, with respect to the meaning of 
“sood faith” as used in the Robinson-Patman Act, and the bar of 
America is split over the meaning of that. 

Mr. Rocers. And the Supreme Court decision was a 5-to-4 decision, 
was it not? 

Mr. Krintner. Yes, sir, and I would say that your guess would be 
as good as mine as to ‘the meaning of that term in this bill. And you 
are entitled to my guess, I realize. 

Mr. Rocers. Do you think it is subject to this kind of an inter- 
pretation; that if a producer could show that, under the ex- 
isting situation, if he did not enter into some kind of an agreement, 
he might go completely out of business and by entering into this kind 
of an agreement, if it was done in good faith, to save the business, 
they w ould not be viol ating the provisions of the law ? 

Mr. Kintner. I would say that you have made a reasonable 
argument. 

Mr. Rocers. But if, on the other hand, without any justification, 
they enter into an agreement, then it would not be in good faith and 
the bill would not apply ? 

Mr. Kintner. I am sure that that would be the position that the 
antitrust agencies would take in enforcing the law. Whether the 
courts would hold that would be the meaning of this bill, I do not 
know. 

Mr. Harkins. What has been the experience of the Federal Trade 
Commission under the Robinson-Patman Act in the marketing of 
milk and milk products? 

Mr. Kintner. Mr. Harkins, the Bureau of Investigation of the 
Federal Trade Commission advised me a few days ago that they were 
spending 10 percent of their current budget in the milk industry. It 
is a very difficult area. 

Mr. Harxrns. Then would you say that the experience of the Fed- 
eral Trade Commission has been that price discrimination has been 

a problem in the milk marketing area? 

Mr. Kintner. Yes. I believe that is a fair conclusion from the 
amount of time that we have devoted to this area. 

Mr. Harkins. Thank you. 

Mr. Ma.etz. I would like to repeat this question, if I may. I 
think that the members of the committee would like to know what 
safeguard there is in this bill against possible arbitrary milk prices by 
joint action on the part of milk cooperatives and processors. 

Mr. Krintner. I see no safeguard to which I can refer. 

Mr. Materz. Thank you. 

The CHarrMan. Mr. Peet. 

Mr. Peer. Mr. Kintner, there are milk order agreements covering 
many marketing areas for dairy products, are there not ¢ 
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Mr. Kinrner. I believe so. 

Mr. Peer. And, at the present time, cooperative agricultural pro- 
ducers and their marketing agencies are granted exemption under the 
Capper-Volstead Act under which they may combine to process and 
market their products ¢ 

Mr. Kintner. That is correct. 

Mr. Peer. To even come to an agreement on a common settle- 
ment——- 

Mr. Kintner. Yes; that is correct. 

Mr. Perr. In combination with other qualified producers—that is, 
also, exempt, under the Capper-Volstead Act ? 

Mr. Kinrner. That was so held in the case of the United States v. 
Maryland Cooperative Producers. 

Mr. Peer. But these producers are not allowed to combine with the 
purchasers who are not qualified ¢ 

Mr. Kintner. That is correct. 

Mr. Peer. What type of groups would not be qualified under the 
act ¢ 

Mr. Kinrner. The best example that I could give you would be 
the distributors. 

Mr. Peer. Both large and small ? 

Mr. Kintrner. That is correct. 

Mr. Peer. The proposed legislation will allow such combinations in 
the future? 

Mr. Kintrner. That is correct. 

Mr. Peer. Would this exception allow these combinations to set 
the retail price indirectly; would that not be the effect? 

Mr. Krnrner. Yes, sir. That was the point that I tried to make 
previously: that the practical result of this legislation might well be 
the fixing of prices at the retail level. 

Mr. Peer. In a letter addressed to Chairman Celler, from the Dep- 
uty Attorney General, Mr. Lawrence Walsh, he stated: 

In a number of instances of joint bargaining between cooperative business 
associations and dealers or processors which have come to the attention of this 
Department, it has been observed that such negotiations tend to involve dis- 
cussions not only of prices which may be paid cooperative associations by the 
buyers but also prices at which the products involved may be resold by the 
buyers. 

This letter, then, would support your statement. e 

Mr. Kinrner. Mr. Peet, our long experience in the Federal Trade 
Commission with trade-regulation laws reveals that when business- 
men get together for legitimate purposes there are often occasions 
when other subject matters are discussed, and that sometimes those 
discussions lead to violations of the trade regulation and antitrust 
laws. I feel that might well be the result of the concerted action 
which is authorized by this propose “d legis lation. 

Mr. Peer. He concludes by stating: 

Joint bargaining with buyers in a group may indeed be convenient for any 
seller, but the dangers to competition inherent in such a practice, in our view, 
outweigh the advantages. 

Mr. Kintner. I am in hearty agreement with that statement. 

Mr. Peer. That is all. 

The Cuatrman. Thank you very much, Mr. Kintner. 
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Mr. Kinrner. Thank you, sir. 
(The prepared statement of Mr. Kintner follows :) 


STATEMENT OF EarL W. KINTNER, CHAIRMAN, FEDERAL TRADE COMMISSION 


I have the honor to appear today pursuant to the invitation of your chairman 
to discuss H.R. 7191. Because of the short time involved, it has not been 
possible for me to clear my statement with the full membership of the Com- 
mission. However, the Commission did, by letter report of July 15, 1959, ad- 
dressed to your chairman, unanimously oppose enactment of H.R. 7191, and I 
am confident that my views expressed here today are consistent with the formal 
position taken by the full Commission. 

H.R. 7191 would extend still further present exemptions from the anti- 
trust laws with respect to marketing activities of coopertaive milk and milk 
product producers. In order to appraise the impact of the proposed legislation, 
it is appropriate to first examine the existing exemptions. 

Section 6 of the Clayton Act, enacted in 1914, authorized the formation and 
operation of agricultural organizations instituted for purposes of mutual help 
and not having capital stock or conducted for profit. This was followed by the 
Capper-Volstead Act of 1922 which applied as well to cooperatives having cap 
ital stock. Under that act, producers of agricultural products, including dairy- 
men, may act together in associations to collectively process, prepare for market, 
handle and market their products, and they may have common marketing 
agencies. Associations so formed may handle products of nonmembers up to 
an amount equal in value to the products of members. Such joint action in- 
cludes the right to act in concert to agree upon a common selling price for all 
products so distributed. 

The authority so granted is quite significant, inasmuch as it is well estab 
lished that an agreement to fix prices is, in and of itself, an unreasonable re 
straint of trade, per se, violative of the Serman Act. See, for example, the 
leading case of United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940). 

The scope of the exemption may be evaluated in light of the decision in 
United States vy. Maryland Cooperative Milk Producers, 145 F. Supp. 151 (D.D.C. 
1956), to the effect that two or more agricultural cooperatives may combine in 
their activities, and the holding in Cape Cod Food Products vy. National Cran 
berry Association, 119 F. Supp. 900 (D.C.D. Mass. 1954), that a Capper-Volstead 
type cooperative may acquire 100 percent of the market provided such acquisi- 
tion is accomplished through marketing agreements of the type authorized by 
the Capper-Volstead Act. 

One basic limitation to the existing broad exemption is that producers of agri- 
cultural products may not combine with persons, such as distributors, who do 
not qualify under the Capper-Volstead Act, to eliminate competition or fix 
prices. United States v. Borden, 308 U.S. 188 (1989); United States v. Mary- 
land & Virginia Milk Producers Association, 179 F. 2d 426 (C.A.D.C. 1949); 
United States v. Maryland Cooperative Milk Producers, supra. It is this basie 
limitation that H.R. 7191 would remove. 

The proposed legislation, which applies only to milk and milk products, would 
permit Capper-Yolstead-qualified producer associations and their marketing 
agencies to bargain in good faith singly or in groups for the sale of their prod- 
ucts: and at the request of any one or more of such associations or marketing 
agencies, acting singly or in groups, dealers, handlers, processors, and other 
purchasers of such products may bargain in good faith singly or in groups with 
the requesting association, marketing agency, or group for the purchase of milk 
and milk products. The collective bargaining thus authorized would relate 
solely to the original sale of milk and milk products by the producers to the 
dealers, handlers, and processors. 

As previously discussed, a producer cooperative, or joinder of producer coop- 
eratives, may account for 100 percent of market sales. By allowing such a 
combination of producers to bargain collectively with a combination of their 
distributor customers, the proposed legislation would permit the entire elim- 
ination of competition at the wholesale level. While the bill is permissive in 
its terms as to the joint bargaining by purchasers, purchasers would hardly be 
in a position to refuse the request of associations representing all or a goodly 
share of the available supply to participate in joint bargaining. 

Enactment of H.R. 7191 would promote uniform wholesale prices in the various 
markets. This elimination or decline of competition at the wholesale level may 
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well lessen any incentive to vigorous retail competition. Further, such close 
cooperation in the buying operations of competitors would provide a tempting 
opportunity for discussion and agreement upon retail prices. 

The report of the Senate Committee on Agriculture and Forestry on 8S. 753, 
an identical bill (S. Rept. 192, 86th Cong.), states as a justification for the 
measure: 

“Under the Robinson-Patman Act (15 U.S.C. 13(a)) the cooperatives may not 
discriminate in price between handlers. In the past this has required negotia- 
tions with each handler for a price which, when finally arrived at, must be 
uniform. By permitting joint negotiation with all handlers at one time, the 
bill would provide a more direct, efficient way of reaching the same result.” 

That statement assumes that the Robinson-Patman Act, in forbidding certain 
price discriminations, requires sales at uniform prices. In fact, however, that 
act does not prohibit all price differences, but only those having anticompetitive 
effects and not falling within any of the act’s several exceptions, such as that 
of cost justification. The Robinson-Patman Act applies generally to the sale 
of goods in interstate commerce, and there is no more reason that its existence 
should evoke an antitrust exemption in favor of milk handlers than for any other 
group of traders. 

The Capper-Volstead Act provides certain exemptions from the antitrust laws 
in favor of cooperative activity on the part of agricultural producers. It is not 
my intention by anything contained in this statement to question the appro 
priateness of those exemptions. H.R. 7191, however, would extend the Capper- 
Volstead type of exceptions to the activities of nonagricultural groups, and it is 
to such an extension that my objections are addressed. 

I believe in the antitrust laws as basic rules appropriate and conducive to 
the continuation of our competitive economic system and, absent compelling 
circumstances, oppose special exceptions for particular industries. I can per- 
ceive no necessity for, and am opposed to, the enactment of H.R. 7191. 

The Cuatrman. At this point I should like to incorporate in the 
record, without objection, a report from the Department of Agri- 
culture; a report from the Department of Justice; a report from the 
Department of Commerce; a letter from the Hygeia Dairy Co., to- 
gether with an attached statement; a letter from the Colvert Dairy 
Products Co. of Ardmore, Okla., a letter from Representative J. 
Carlton Loser, enclosing a copy of a telegram from Anthony Pure 
Milk Co. of Nashville, Tenn., and a telegram from Jersey Farms 
Milk Service, Nashville, Tenn., a letter from Representative Newell 
A. George, which contains a telegram he received from Mr. J. M. 
O'Bryan, of Prairie Village, Kans., a letter from Representative Lester 
Johnson, enclosing a letter he received from the Dolly Madison 
Dairies, of Kau Claire, Wis., a letter received by Mr. Maletz from the 
Quality Dairy Products, Inc., of Lynchburg, Va., and a letter I re- 
ceived from Representative August EF. Johansen, enclosing a letter 
from the Anderson Dairy, Coldwater, Mich. 

(The documents follow :) 

DEPARTMENT OF AGRICULTURE, 
Washington, D.C., June 10, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives. 

DEAR CONGRESSMAN CELLER: This is in reply to your letters of May 27, 1959, 
requesting reports on S. 753 and H.R. 7191, bills to authorize cooperative associa- 
tions of milk producers to bargain with purchasers singly or in groups, and for 
other purposes. Since these bills are identical, the following comments apply 
to both. 

These bills would authorize cooperative associations of producers, and market- 
ing agencies in common owned or controlled by such associations, to bargain 
for the sale of milk and milk products in good faith singly or in groups with 
dealers, handlers, processors, and other purchasers. 
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It is currently recognized that any agricultural cooperative that meets with 
more than one purchaser, handler, or processor at the same time may be in 
violation of the antitrust laws. It is the purpose of these bills to enable agricul- 
tural cooperatives to conduct such bargaining on a good-faith basis. 

The present bills, S. 753 and H.R. 7191, in effect deal with essentially the 
same subject as S. 1743 and S. 2444, on which a report was made to the Senate 
Committee on Agriculture and Forestry on July 15, 1957. The principal excep- 
tions are that S. 753 and H.R. 7191 relate only to “milk and milk products” 
rather than to “agricultural commodities and products,” and that the following 
provision has been added to S. 753 and H.R. 7191: 


“Nothing in this Act should be construed to authorize any agreement relating 
to the price at which milk or any product thereof may be sold by any such 
dealer, handler, processor, or other purchaser.” 

In its letter of July 15, 1957, to the committee, the Department of Agriculture 
stated that it was sympathetic to the objectives of the two bills. The Department 
also stated that it was not in a position to make a recommendation since the 
Department of Justice has primary responsibility in connection with the enforce- 
ment of the antitrust laws. As the objectives of the present bills are essentially 
the same as those of the two bills referred to in its previous letter, this Depart- 
ment believes that it is not in position to make a recommendation on the bills. 
We expressed our views similarly on S. 753, in a letter to the Senate Committee 
on Agriculture and Forestry, dated May 22, 1959. 

The Bureau of the Budget advises that there is no objection to the submission 
of this report. 

Sincerely yours, 
E. T. Benson, Secretary. 


DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D.C., May 7, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


DEAR Mr. CHAIRMAN: This is in reference to the bill (S. 753) to authorize 
cooperative associations of milk producers to bargain with purchasers singly or 
in groups, and for other purposes, which has been passed by the Senate and is 
pending before your committee. 

The bill would authorize cooperative associations of producers, and their 
marketing agencies, which meet the requirements of the Capper-Volstead Act 
to bargain in good faith for the sale of milk or milk products with one or more 
dealers, handlers, processors, or other purchasers of milk or milk products. The 
bill would provide that nothing therein shall be construed to authorize any 
agreement relating to the price at which milk or any product thereof may be 
sold by any such dealer, handler, processor, or other purchaser. The measure 
would also provide that, in determining compliance with the measure, business 
done for the United States or any of its agencies shall not be considered either 
member or nonmember business. 

The Capper-Volstead Act (7 U.S.C. 291) authorizes agricultural producers to 
join together in associations for the purpose of collectively preparing for market 
and marketing their products. The legislative history of that act shows that 
Congress intended to place these organizations on the same plane as other types 
of business entities, such as corporations (H. Rept. 24, 67th Cong.). In other 
words, the purpose of the legislation was to make clear that the joining together 
by producers into associations would not in itself be violative of the antitrust 
laws. 

The enactment of the bill would effect a radical departure from this limited 
purpose. Not only would the bill tend to remove price competition in milk and 
milk products at the wholesale level, but it would present a ready opportunity 
for discussion of and agreement on their retail prices. 

The necessity for such legislation, exempting as it would be a considerable 
area of activity on the part of both producers’ associations and their customers, 
has not been demonstrated. Since the Capper-Volstead Act, in authorizing 
farmers to band together in disposing of their products, has removed any com- 
petitive disadvantage they might have vis-a-vis their customers, there is no 
reason why the type of selling activity contemplated by the bill should be 
available to cooperative associations any more than to any other type of business 
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organization. In a number of instances of joint bargaining between cooperative 
associations and dealers or processors which have come to the attention of this 
Department, it has been observed that such negotiations tend to involve dis- 
cussions not only of prices which may be paid cooperative associations by the 
buyers but also prices at which the products involved may be resold by the 
buyers. The provision of the bill that no agreements shall be authorized as 
to resale price would be ineffective since tacit understandings arrived at in joint 
meetings would achieve the same result. It is obvious that the latter type of 
discussion lessens competition on the part of the buyers in their dealings with 
consumers. Joint bargaining with buyers in a group may indeed be convenient 
for any seller, but the dangers to competition inherent in such a practice, in our 
view, outweigh the advantages. 

The Department of Justice is opposed to the enactment of the bill. 

The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 

Sincerely yours, 
JOHN R. SHENEMAN, 
Assistant Deputy Attorney General. 


U.S, DEPARTMENT OF JUSTICE, 
OFFICE OF THE Deputy ATTORNEY GENERAL, 
Washington, D.C., June 5, 1959. 
Hon EMANUEL CELLER, 
Chairman, Committee on the Judiciary, House of Representatives, Washington, 
D.C. 

DEAR Mr. CHAIRMAN: This is in response to your request for the views of the 
Department of Justice concerning the bill (H.R. 7191) to authorize cooperative 
associations of milk producers to bargain with purchasers singly or in groups, 
and for other purposes 

The bill would authorize cooperative associations of producers, and their 
marketing agencies, which meet the requirements of the Capper-Volstead Act, to 
bargain in good faith for the sale of milk or milk products with one or more 
dealers, handlers, processors, or other purchasers of milk and milk products. 
The bill would provide that nothing therein shall be construed to authorize any 
agreement relating to the price at which milk or any product thereof may be sold 
by any such dealer, handler, processor, or other purchaser. The measure would 
also provide that, in determining compliance with the measure, business done for 
the United States or any of its agencies shall not be considered either member or 
nonmember business. 

The Capper-Volstead Act (7 U.S.C. 291) authorizes agricultural producers to 
join together in associations for the purpose of collectively preparing for market 
and marketing their products. The legislative history of that act shows that 
Congress intended to place these organizations on the same plane as other types 
of business entities, such as corporations (H. Rept. 24, 67th Cong.). In other 
words, the purpose of the legislation was to make clear that the joining together 
by producers into associations would not in itself be violative of the antitrust 
laws. 

The amendment of the bill would effect a radical departure from this limited 
purpose. Not only would the bill tend to remove price competition in milk and 
milk products at the wholesale level, but it would present a ready opportunity 
for discussion of and agreement on their retail prices. 

The necessity for such legislation, exempting as it would a considerable area 
of activity on the part of both producers’ associations and their customers, has 
not been demonstrated. Since the Capper-Volstead Act, in authorizing farmers 
to band together in disposing of their products has removed any competitive 
disadvantage they might has vis-a-vis their customers, there is no reason why 
the type of selling activity contemplated by the bill should be available to coopera- 
tive associations any more than to any other type of business organization. In 
a number of instances of joint bargaining between cooperative associations and 
dealers or processors which have come to the attention of this Department, it 
has been observed that such negotiations tend to involve discussions not only of 
prices which may be paid cooperative associations by the buyers, but also prices 
at which the products involved may be resold by the buyers. The provision of 
the bill that no agreements shall be authorized as to resale price would be inef- 
fective since tacit understandings arrived at in joint meetings would achieve the 
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same result. It is obvious that the latter type of discussion lessens competition 
on the part of the buyers in their dealings with consumers. Joint bargaining 
with buyers in a group may indeed be convenient for any seller, but the dangers 
to competition inherent in such a practice in our view outweigh the advantages, 
The Department of Justice is opposed to the enactment of the bill. 
The Bureau of the Budget has advised that there is no objection to the sub- 
mission of this report. 
Sincerely yours, 
LAWRENCE E.. WALSH, 


Deputy Attorney General. 


WASHINGTON, August 20, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, House of Representatives, Washing- 
ton, D.C. 

Dear Mr. CHAIRMAN: This letter is in reply to your request dated May 27, 
1959, for the views of this Department with respect to 8S. 753, an act to authorize 
cooperative associations of milk producers to bargain with purchasers singly or 
in groups, and for other purposes. 

This act would permit milk-producer cooperatives and their marketing agencies 
to bargain singly or in groups for the sale of milk and milk products, and, at 
the request of any one or more of the producer cooperatives and their market- 
ing agencies, would permit dealers, handlers, processors, and other purchasers 
to bargain for the purchase of milk and milk products. The act would not 
authorize any agreement relating to resale prices charged by the dealer, handler, 
processor, or other purchaser. 

The Department of Commerce does not favor enactment of S. 753 

It is the view of this Department that enactment of the proposal could tend 
only to restrict competition. Further, we feel that all distributors, whether 
cooperative or not, should be subject to the same laws. 

We have been advised by the Bureau of the Budget that there would be no 
objection to the submission of this report to your committee 

Sincerely yours, 
F. H. MuUFLLER, 
Secretary of Commerce 


HyGrr1a Darry Co.., 
Ilarlingen, Teaw., August 17. 1959. 
In re 8. 753 and H.R. 7191. 
HERBERT N. MALETz, Esq., 
Chief Counsel, Antitrust Subcommittee, Old House Office Building, Washina- 
ton, DU. 

Dean Mr. Marerz: Enclosed please find two copies of the written statement 
of Harvey L. Richards, Sr. Additional copies are being supplied you under 
separate cover. 

It is appreciated very much that the testimony of Mr. Richards in opposition 
to this legislation can be presented at the hearing on August 20 in this form 
Your continued assistance toward that result will be very helpful 

With best good wishes, we remain, 

Very sincerely yours, 
LORIMER BROWN. 


STATEMENT OF Harvey I. Ricwarps, Sr. 


My name is Harvey L. Richards, Sr. I have heen in the dairy business since 
I graduated from Texas A. & M. College in 1927, connected with Hygeia Dairy 
Co., and have been its chief executive officer for 25 years ’ 7 

Hygeia Dairy Co. is an independent, locally owned enternrise selling milk and 
other dairy products in south Texas. Its principal plant is at Harlingen, Tex., 
and we have other plants at Brownsville, McAllen, and Cornus Christi 

We purchase milk from some 80 dairy farmers whose farms are located in 
south Texas, and on oecasion find it necessary to purchase additional milk from 
other sonr es when the milk produced by our regular farmer-producers is not 
sufficient fo meet our requirements. 

I welcome this opportunity to present to the snheommittee my views on S. 7h8 
and H.R. 7191. IT would like to open my remarks by quoting from the record of 
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another hearing of your subcommittee the following statement of the Honorable 
Wright Patman, made in his capacity as chairman of the House Small Business 
Committee : 

“Mr. Chairman, your hearings on current antitrust problems and on the differ- 
ent aspects of monopoly power are provocative of thinking on the needs for doing 
more than we have done to preserve small and independent business, and thereby 
lend some assurance for the preservation of a free and competitive private en- 
terprise system.” 

It has been my privilege to work closely with the House Small Business Com- 
mittee in its efforts to preserve our free and competitive private enterprise sys- 
tem, and I hope I may have the privilege of cooperating with the Antitrust Sub- 
committee of the House Committee on the Judiciary toward the same end and 
result. The passage of S. 753 or H.R. 7191 would, in my judgment, be a step in 
the opposite direction. 

Our concern with the legislation proposed in 8S. 753 and H.R. 7191 arises from 
our own experiences, and they can accurately be described as bitter experiences, 
with dairy cooperatives. There may be good and bad cooperative associations, 
just as other enterprises are sometimes good and sometimes bad. We have seen 
how Viciously bad they have been under the laws as they now are, and it can 
be a catastrophe for many private businessmen if S. 753 or H.R. 7191 becomes 
law. We have grave reservations concerning any legislation which will grant 
additional immunities to cooperative associations or remove present antitrust 
restraints upon the activities of cooperative associations, thereby enabling them 
to become more ruthlessly aggressive than our experience has demonstrated 
them to be already capable of conducting themselves. 

Milk is a highly perishable commodity. The supply necessary to the distribu- 
tion of fluid milk in bottles or cartons cannot be warehoused or accumulated in 
reserve supply. Milk is produced by the farmer daily, and it traditionally 
moves quickly in its fresh form to the market. The processor needs to be able 
to depend upon an assured daily supply for his daily requirements, just as the 
farmer needs to be able to depend upon an assured daily market for his milk 
as he rarely has facilities to accumulate it or preserve its freshness. These 
characteristics of the milk industry require a high standard of fair and re 
sponsible dealings. It is also essential that these standards of fair play be 
enforced. 

The dairy cooperative plays a dual role in the industry. Primarily, the dairy 
cooperative is an association of dairy farmers producing milk for sale and de 
livery to the processing plants. Some of these cooreratives actually assemble 
their members’ milk at a central receiving point fr: 1 which it is delivered to 
the processor. Other dairy cooperatives function only as a marketing agency, 
with each member making direct delivery of the milk produced by him to a 
processing plant under the instructions and often dictatorial control of the co- 
operative of which the producer is a member. In either of these events, the 
cooperative effectively controls the milk produced by its members and con- 
stitutes a source of supply vitally necessary to the processing plant. In the 
seller-buyer relationship, the dairy cooperative is the seller, with the processing 
plant occupying the position of buyer. 

It is unfortunate that some cooperatives have not demonstrated the degree of 
responsibility which should go with the power which they hold. This was 
clearly demonstrated in an attempt by a combination of dairy cooperatives to 
force milk prices above the established Federal marketing order price. Speak- 
ing for the membership of the statewide Texas Milk Producers Federation, its 
manager, Harold 8. Nelson, stated in a public hearing before the Department 
of Agriculture on April 24, 1956, that, should other methods fail, “we have no 
alternative other than to adopt drastic means to obtain a higher price.” The 
South Texas Producers Association was also represented at this same public 
hearing. The South Texas Producers Association is monstrous in size and opera- 
tions, extending over some 60 counties in the State of Texas, doing business in 
several other States than Texas, and boasting of millions of dollars at its com- 
mand. Its manager testified on this same occasion as follows: 

“T learned 25 years ago not to pull a gun on a man if you didn’t intend to 
pull the trigger. I don’t mind telling you we are going to do whatever is neces- 
sary. I don’t care what it is, but we are going to do whatever is necessary to 
get our price of milk increased.” 

Indicative of his contempt for the processors which the South Texas Pro- 
ducers Association did business with is this further statement under oath on 
this same occasion by its manager: 











18 GROUP BARGAINING BY MILK COOPERATIVES 


“We have simply met with them and discussed the price changes needed in 
the market, and we did compromise, like you compromise with your wife, and 
if they wanted $6.60, and we wanted $6.80, we compromised and got $6.80.” 

The drastic means soon became evident. The dairy cooperatives threatened 
the Dallas processors with cheap milk (in this case in gallon jugs) competition 
unless they voluntarily agreed to pay a premium over the established market 
price, this being the same 40 cents per hundredweight premium which the De 
partment of Agriculture, after a hearing, had declared to be unwarranted. 
These tactics secured the unwarranted price for the members of the North 
Texas Producers Association. Step by step the price was forced in the areas 
dominated by the Mid-Tex Producers Association, the Producers Association of 
San Antonio, and the South Texas Producers Association. 

The tactics of the dairy cooperatives in obtaining by ultimatums and threats 
the price which the Department of Agriculture, in the administration of the 
milk marketing program, had previously determined to be unjustified, are sub- 
ject to condemnation on many grounds. As suppliers of milk without which the 
processors cannot stay in business, the dairy cooperatives have a powerful ad- 
vantage. Processors are vulnerable to any hint of disruption of supply. Many 
processors were forced to enter into illegal agreements by which the reselling 
price of the processors was fixed in violation of not only the antitrust laws in 
general, but in violation of an existing injunction against such unlawful agree 
ments between dairy cooperatives and certain processors. With this kind of 
contemptuous attitude toward the antitrust laws and their enforcement, there 
should be no relaxing of the existing laws, and certainly no additional immuni- 
ties granted nor restraints removed as presently proposed in 8. 753 and H.R. 
7191. 

We now mention another cooperative, the Coastal Bend Milk Producers Asso- 
ciation. We were approached by this organization in November 1956. The il- 
legal, cooperative-sponsored, price-fixing scheme, which had previously been 
forced through in the rest of Texas, had finally reached us. Manager O. GC. 
Copeland of the Coastal Bend Milk Producers Association, and Harold S. Nelson, 
manager of the Texas Milk Producers Federation, demanded that we simultane- 
ously increase our buying price by 40 cents per hundredweight and our selling 
price by 1 cent per quart, a clear attempt to fix prices in violation of antitrust 
laws. We were told by Copeland and Nelson that the price was not a subject for 
negotiation because competitive processors had been promised that the price 
would be forced statewide. 

We go into some detail on this experience because it is a prime example of 
the unholy alliances existing among dairy cooperatives. We refused the pro- 
posal made to us and were finally forced into litigation in which these co- 
operatives were restrained by an order of the U.S. district court at Browns- 
ville. If S. 753 or H.R. 7191 had been law at that time, it is believed that the 
Federal court would have been powerless to prevent that flagrant violation of 
the price-discrimination law. The result of this suit is a matter of record 
with both the Federal Trade Commission and the Department of Justice at 
Washington. 

When we refused to participate in this scheme, the two cooperative associa- 
tions which had approached us in this matter were successful in bringing in 
a third cooperative, South Texas Producers Association, for the purpose of 
putting pressure on us to go along with the plan. We had previously been a 
steady customer of South Texas Producers Association; had not had any pre 
vious difficulties or misunderstandings in our relationship with South Texas 
Producers Association; and over the preceding 29 months our purchases from 
South Texas Producers Association had aggregated $500,978.88. 

It is to be realized, first, that the proposal made to us by the Texas Milk 
Producers Federation and the Coastal Bend Milk Producers Association had 
to do only with the so-called producer price, which is the price we pay the 
farmer for the milk which he supplies direct from his farm. The Coastal Bend 
Milk Producers Association is the only dairy cooperative having any legitimate 
interest in approaching us on a matter of this kind, because we do not buy any 
milk from farmers who are members of any other dairy cooperative. The 
milk which we had been purchasing from South Texas Producers Association 
was bulk milk which is shipped to us overland by large tank truck and the 
price for which is traditionally a negotiated price. South Texas Producers 
Association, therefore, had no legitimate interest in entering into any negotia- 
tions between us and the Coastal Bend Milk Producers Association concern- 
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ing the prices to be paid for milk to producers who were members of this latter 
association; none of the members of South Texas Producers Association would 
be affected by any decision arrived at in such negotiations; and its entry into 
our picture was only as a part of the statewide scheme then in progress among 
the various dairy cooperatives. 

Three kinds of coercive efforts were resorted to by South Texas Producers 
Association. The first was in the form of a telegram in which the manager of 
South Texas Producers Association recognized that “our relations with yoa 
have been good” and commenting on “the disruption of markets and the hard 
feelings that could follow” if we did not reconsider our refusal to enter into 
the price-fixing arrangement. This threat of hard feelings and market dis- 
ruption came from a cooperative intruder which had no dispute with us in any 
respect, and, therefore, had no place at the bargaining table at all. Secondly, 
our supply of milk from South Texas Producers Association was summarily 
eut off, notwithstanding our previous good relations and our substantial pur- 
chases Over a considerable period of time. This was a particularly vicious 
move because it came at a time when South Texas Producers Association knew 
that we had lost one-half of our local milk supply because of the unsatisfied 
demands of the Coastal Bend Milk Producers Association. The third and most 
vicious effort to pressure us, which took the form of a threat to dump milk in 
our trade area at prices foreign to any legitimate commercial competition, re- 
quired us to resort to litigation to protect ourselves. 

Both Mr. Nelson, manager of the Texas Milk Producers Federation, and 
Mr. Copeland, manager of Coastal Bend Milk Producers Association, had made 
threats concerning our situation if we refused to go along on the pricing plan. 
Mr. Nelson had told me that the directors of his association had indicated that 
any processor who refused to go along would find his market flooded with 
mighty cheap milk. Mr. Copeland, manager of Coastal Bend Milk Producers 
Association, told me that our decision meant that some very cheap milk would 
be put on sale in our area to bring us around to their demands, 

South Texas Producers Association Owns and operates its own processing 
plant at Jacksonville, Tex., under the name of Big State Creamery, a certifi- 
vate evidencing this ownership and operation by South Texas Producers Asso- 
ciation having been filed in the office of the county clerk of Cherokee County, 
Tex., on July 11, 1956. In the fall of 1956, the South Texas Producers Associa- 
tion, acting through its creature, Big State Creamery, sold milk at wholesale in 
Jacksonville, Tex., at 24% cents per quart and 48 cents per half gallon, and in 
Athens, Tex., approximately 40 miles distant from Jacksonville, and in Longview, 
Tex., approximately 52 miles distant from Jacksonville, at 2444 and 25% cents 
per quart and 48 and 50 cents per half gallon, respectively, at wholesale. 

Within a very few days following our ejection of the proposed price-fixing 
arrangement, and at a time when the prevailing wholesale price in Cameron 
County was 261% cents per quart and 51 cents per half gallon, advertisements 
were placed in the local newspapers and over radio and television outlets that 
Big State milk would be for sale in Harlingen and Brownsville within the next 
few days at 18 cents per quart and 35 cents per half gallon at retail. While this 
was Big State milk processed and sold by South Texas Producers Association 
from its plant in Jacksonville, it was established under oath that this advertis- 
ing was arranged for and placed by Mr. Nelson and Mr. Thompson, the for- 
mer being manager of the Texas Milk Producers Federation, and Mr. Thompson 
being a director of Coastal Bend Milk Producers Association. The conspira- 
torial nature of this plan is indicated in the fact that Harlingen and Browns- 
ville in Cameron County were singled out for this predatory attack on Hygeia 
Dairy Co.’s business, to the exclusion of San Benito, a city which is located 
between Harlingen and Brownsville in the same county, and other communi- 
ties of comparable size in Hygeia’s trade territory in neighboring Hidalgo 
County were excluded from the aggressively priced Big State cheap milk. It 
is significant and conspicuous in this connection that San Benito, which is 
located between Harlingen and Brownsville in the same county, is the loea- 
tion of a processing plant which had gone along with the cooperative’s pricing 
scheme, and that another processing plant which had also gone along with the 
price-fixing arrangement is situated in Hidalgo County. It is, of course, quite 
obvious that the threatened cheap-milk flood was deliberately planned for the 
area in which the utmost damage could be done to the business of Hygeia 
Dairy Co., and that the plan was carefully worked up with the joint efforts of 
the three cooperative associations and a group of their officers, as U.S. District 
Judge Allred found to be the case. 
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Harlingen is approximately 500 miles distant from the Big State Creamery in 
Jacksonville, and it is 25 miles further to Brownsville. There would need to be 
added to Big State Creamery’s milk cost at Jacksonville the cost of transport- 
ing the milk to Harlingen and Brownsville. Rather than there being any legiti- 
mate or economic justification for the Big State Creamery’s conspiratory price 
raid into Harlingen and Brownsville, it is inescapable that Big State Creamery’s 
delivered cost in Harlingen and Brownsville would be higher than in Jackson- 
ville, but it proposed to sell in Harlingen and Brownsville at 27 percent less 
than its Jacksonville price. 

Hygeia Dairy Co. was forced to resort to litigation to protect itself against 
the carrying out of the conspiracy of the dairy cooperatives. Civil action No, 
1063 was filed in the U.S. District Court for the Southern District of Texas, 
Brownsville division. Hygeia Dairy Co. was plaintiff and the following were 
named as defendants: Big State Creamery, South Texas Producers Association, 
Inc., Texas Milk Producers Federation, Coastal Bend Milk Producers Associa- 
tion, Harold S. Nelson, A. M. Thompson, and O. ©. Copeland. In a memo- 
randum dated January 28, 1957, on an application for preliminary injunction, 
on which the facts were developed by all parties by affidavit, Judge Alfred, after 
discussing the facts, made the following finding: 

“T find that all of this was done for the purpose of compelling Hygeia to meet 
the demanded increase of 40 cents per hundredweight to the producers, thus 
establishing uniform prices, or refusing to do so at the peril of being put 
out of business. From all the circumstances, as well as the affidavits, I find that 
all defendants knowingly and intentionally participated in the combination and 
concert of action. I further find that the effect of this threatened price discrim- 
ination would be substantially to lessen competition and tend to create a 
monopoly.” 

At another point in the memorandum in which he condemns the combination 
before him, and after speaking of the widespread activities of South Texas 
Producers Association over several States, Judge Allred says: “It makes use of 
the size and strenght, including the interstate activities, of South Texas (Pro- 
ducers Association) and its wholly owned Big State (Creamery),” and further 
says that the conduct of the defendants was “designed to destroy competition.” 

We have been speaking for some time about the dangerous position the dairy 
cooperatives occupy in the matter of the control and attempted control of the 
sources of milk supply. Organizations of the size and power of a great many 
of the dairy cooperatives do not have any need for the granting of the immu- 
nities and the removal of the restraints proposed in S. 753 and H.R. 7191. The 
fact that dairy cooperatives have grown to dominating size without the immu- 
nities now sought clearly demonstrates that the legislation now proposed is 
not needed for their protection. The fact that cooperatives will conspire and 
combine together in violation of the antitrust laws presents a persuasive rea- 
son why cooperatives should not be made immune to the restraints of the 
antitrust laws. 

Before leaving the discussion of the dairy cooperative in its capacity as a sup 
plier of milk, the fact that another dairy cooperative participated in the Hy- 
geia incident should be mentioned. When the South Texas Producers Asso- 
ciation ruthlessly cut off our source of milk supply with it, we turned to the 
Mid-Tex Milk Producers Association at Waco in an effort to procure milk. We 
established telephone communications with a director of the Mid-Tex Milk Pro- 
ducers Association, who assured us that they had an oversupply of milk but 
could not sell any milk to us without checking with Houston. Houston is the 
headquarters of South Texas Producers Association, and there was no other 
agency at Houston or other excuse for checking with Houston. On the follow 
ing day, on December 21, 1956, we received the following telegram from the Mid- 
Tex Milk Producers Association: “Sorry, but milk not available for shipment 
at this time.” We had, therefore, direct and firsthand certainty that the Mid- 
Tex Milk Producers Association had milk which would have been sold to Hy- 
geia Dairy Co. but for the pending illegal conspiracy among the dairy coop- 
eratives. 

We have seen this year another example of the dairy cooperative’s persistent 
grab for power. This example was at the State level in the form of Senate 
bill 277 in the Texas Legislature. It was an attempt by the already powerful 
dairy cooperative in Texas to erect a trade barrier barring. for all practical 
purposes, all milk from sources outside the State of Texas. Under the guise of 
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a public health measure, Senate bill 277 would have had the effect of giving 
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the dairy cooperatives of Texas a virtual monopoly control of its supply of 
milk. Since Texas, along with 42 other States, has adopted the U.S. Standard 
Milk Ordinance and Code, the pretense of public health protection did not in 
fact exist, as the State health authorities quickly certified. If the dairy coop- 
eratives had been successful in seizing control of the State’s milk supply in this 
manner, it was estimated by responsible persons that the attempted State law 
would add $45 million to the milk bill of the consumers of Texas. If S. 753 or 
H.R. 7191 becomes law, the door is opened for the dairy cooperatives in Texas 
to combine and conspire together to obtain by force and threats that which 
they failed to get in Senate bill 277. 

Here, again, we must realize that the dairy cooperative forces fighting for leg- 
islation of the character of Senate bill 277 in the Texas Legislature, and S. 753 
and H.R. 7191 in the National Congress, are powerful and aggressive. There 
jis a dangerous tendency to feel that cooperatives need to be protected by tax 
exemptions, immunities, and freedom from restraints imposed upon the ordinary 
citizen. As a businessman who has had dealings with cooperatives since our 
business was established in 1927, I can assure you that such is not the case. 
The South Texas Producers Association could not have reached its position of 
power and dominance ranging over some 60 counties in Texas and into 4 other 
States without having a tax advantage as a cooperative which independent busi- 
nessmen like myself regard as most unjust. 

We do not think injustice should he agravated by giving the cooperatives 
still further immunities and relieving them of antitrust and Federal Trade Com- 
mission restraints which must be respected by the independent concerns with 
which the cooperatives do business. We are not in the attitude of saying that 
all cooperatives are bad and should be abolished, but we feel strongly that they 
must be required to abide by the same rules of conduct that are imposed upon the 
rest of us. 

I mentioned some time ago that the dairy cooperatives performed a dual 
function in the milk industry, and I have at some length discussed the dairy 
cooperative’s position as a supplier and seller of milk as a commodity. Just as 
is the case with Big State Creamery, there are a great many dairy cooperatives 
throughout the country which have gone into the processing and bottling of 
milk and who operate milk routes delivering milk to the housewife and to the 
corner groceryman, In the eyes of the public, and certainly in the eyes of their 
competitors, these cooperative milk processors and distributors cannot be dis- 
tinguished from other distributors in their market, whether these distributors be 
one of the large, nationwide concerns or an independent, locally owned busi- 
ness like our own. These cooperative processors, with the expenditure of great 
sums of unjustly retained tax-exempt money, have established brand names 
which find a tremendous acceptance with the public. They are truly competi- 
tors for the housewife’s food dollar, and many of them are major buisness con- 
cerns which have long since lost any resemblance of our traditional concept of 
a cooperative association. 

There is no justification for giving these strong, aggressive cooperative com- 
petitors the additional immunities and freedoms from restraint proposed in 
8. 753 and H.R. 7191. It seems completely unworkable as well as unthinkable 
to apply a different set of rules to a part only of the contenders in the common 
battleground. The cooperatives have entered into the highly competitive busi- 
ness of processing and distributing milk to the consumer. All the other partici- 
pants in this industry are subject to the antitrust laws. There is no moral, 
legal, or economic justification for proposing that the cooperatives should not be 
governed by the same laws as others competing in the same industry. 


CoLVERT DAtRY PRopuUcTS Co.., 
Ardmore, Okla., August 18, 1959 
Congressman EMANUEL CELLER, 
House Office Building, Washington, D.C. 


DEAR CONGRESSMAN CELLER: It is my understanding that you, as a member of 
the House Antitrust Subcommittee, will shortly bear the responsibility of passing 
judgment on S. 753 and H.R. 7191, both of which grant farm cooperatives and 
grouns of dairy plants immunity from antitrust prosecutions under certain 
conditions. 

The best legal talent available to our company, as well as counsel for the 
several national dairy organizations to which we belong, and industry leaders 
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advise us that this legislation is potentially extremely dangerous to the dairy 
industry and the public. While farmer cooperatives have adequate rights and 
powers under the Capper-Volstead, it is possible that this legislation could 
operate to seriously impair competition between and among buyers and sellers 
of milk. It also creates a problem of Federal preemption which could act to 
prevent antitrust prosecutions under State laws. 

We respectfully urge you to oppose the passage of this undesirable legislation. 

Yours very truly, 
R. G. Co.vert, Jr. 


House OF REPRESENTATIVES, 
Washington, D.C., July 22, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

DEAR Mr. CHAIRMAN: I am sending you copies of the telegrams I received 
yesterday from Mr. Leslie F. Vantrease, Jersey Farms Milk Service, 825 Eighth 
Avenue South, Nashville, Tenn., and Mr. Adolph Skinner, Anthony Pure Milk 
Co., 504 Woodland Street, Nashville, Tenn., in opposition to 8S. 753, the bill which 
authorizes cooperative associations of producers to bargain with purchasers 
singly or in groups without being in violation of antitrust laws. 

It will be appreciated if you will place same in the committee records for 
consideration. 

With best regards, Iam 

Sincerely, 
J. CARLTON LOSER. 


NASHVILLE, TENN. 
Hon. J. CARLTON LOSER, 
House Office Building, 
Washington, D.C.: 

My attention has been called to the following bills: S. 2014 and its companion 
bills, H.R. 7391 and S. 753. These bills have been reported by Senate Agri- 
cultural Committee without hearing. Bill S. 753 is to provide exemption from 
antitrust law. S. 2014 is even more objectionable because it expressly seeks 
absolute exemption from antitrust laws and offers no immunity whatever to any 
purchaser who may be drawn into or affected by collusive action between milk 
producers associations. We urge you to oppose these bills as they would greatly 
weaken the protection which the public has under specific antitrust safeguard. 

ANTHONY Pure MILK Co., 
ADOLPH SKINNER 


NASHVILLE, TENN. 
Hon. J. CARLTON LOSER, 
Member of Congress, 
Washington, D.C.: 

Have been informed that the following bills have slipped through ngress 
which we bitterly oppose. They are: 8. 2014 and its companion, H.R 1, and 
S. 753. They have been reported by Senate Agricultural Committee without 
hearing, and S. 753 has passed the Senate and is now resting in the House Judi- 
ciary Committee. These bills are drawn up strictly for the milk producers Asso- 
ciations to immunize them from the antitrust laws and to clarify and amend 
the Capper-Volstead Act We oppose all of the bills mentioned above and appeal 
to you to oppose them also. They are objectionable because they expressly seek 
to confer a complete and absolute exemption from the antitrust law and will 
certainly greatly weaken the protection which purchasers and the public have 
under the existing specific antitrust safeguard 

Thanking you for your attention. 

Yours truly, 


Co 
ied 


JERSEY FARMS MILK SERVICE, 
LESLIE E. VANTREASE. 
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HOouSE OF REPRESENTATIVES, 
Washington, D.C., August 3, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee, 
House of Representatives, Washington, D.C. 


DEAR Mr. CHAIRMAN: The following is a telegram received from Mr. J. M. 
O’Bryan from Prairie Village, Kans. : 

“Urge you to oppose 8S. 753 and §S. 2014. These bills are discriminatory and 
deny equal protection to all. They would promote monopoly to detriment of 
consumers.” 

Yours sincerely, 
NEWELL A. GEORGE. 


HOUSE OF REPRESENTATIVES, 
Washington, D.C., May 29, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Committee on Judiicary, 
House Office Building, Washington, D.C. 


Dear Mr. CHAIRMAN: I enclose a letter from one of my constituents concern- 
ing S. 753, which I understand has been sent to your committee but no hearings 
have been scheduled on it. I will appreciate your making this a part of the hear- 
ings when they are scheduled. 

Sincerely yours, 

LESTER JOHNSON. 


DoLLY MADISON DAIRIES, 
Eau Claire, Wis., May 18, 1959. 
Re §S. 753. 
Hon. Lester R. JOHNSON, 
House Office Building, Washington, D.C. 


Dear Mr. JOHNSON: I wish to register positive opposition to bill S. 753, and 
would greatly appreciate your serious consideration of this viewpoint as em- 
phasized in the following paragraphs. 

1. While this bill appears to be only a cooperative matter, the joker 
in it is the granting of immunity from antitrust prosecution to those 
dealing with the cooperatives. 

2. We further realize that this same antitrust immunity will be gained 
by the national concerns—National Dairy, Borden’s, Foremost, ete.—by 
the sort of back-door method of S. 753. 

3. S. 758 will authorize cooperative associations to band together for 
bargaining purposes, conceivably on a nationwide basis, in dealings with 
the big national concerns as well as possibly with national groups of inde- 
pendent dealers. (The co-ops might take the position that they would 
bargain only with large regional segments of the industry, such as all the 
plants in the Southeast or Southwest . 

4. The gist of the bill is that a group of suppliers and a group of buyers 
can get together in a smoke-filled room and agree on the price the suppliers 
will sell to the buyers. This is tantamount to an agreement that none of 
the suppliers will sell to any of the buyers except at the price agreed upon. 
Without the Capper-Volstead immunities to co-ops, and without this bill, 
we would have the situation of a group of competitive suppliers conspiring 
with a group of competitive buyers to fix prices illegally 

5. The court has already held that the Capper-Volstead Act permits 
cooperatives to bargain in groups since it places no limit on the size of 
the cooperative group to which the Capper-Volstead immunities apply (U.S. 
v. Maryland Coop, 145 Fed. Supp. 151). The cooperatives therefore gain 
no size advantages by this bill which they do not already have perforce 
the Capper-Volstead Act. 

6. But the courts have also ruled that the immunity from antitrust 
prosecution possessed by the cooperatives in such situation does not protect 
from prosecution if the elements of illegal conspiracy exist (U.S. v. Borden 
Co., 308 U.S. 188). It can be reasoned that S. 753 will extend to corporate 














24 GROUP BARGAINING BY MILK COOPERATIVES 


buyers from cooperatives an immunity from antitrust prosecutions similar 
to that now possessed by cooperatives. If so, an amendment should be 
offered expressly saying so. 
7. The problem of Federal preemption is involved in this legislation also, 
In most cases State antitrust laws condemn illegal price fixing conspiracies. 
Is it intended by the enactment of this law by the National Congress to 
make is impossible for State authorities to prosecute cooperatives or private 
corporations for violations of State antitrust laws? If this result is not 
desired, an amendment should perhaps be offered making it clear that no 
Federal preemption in the field of antitrust prosecutions is intended. 
Again, we want to emphatically register our opposition because passage of 
S. 753 will, in a clandestine manner, nullify all past concepts of antitrust laws 
that are now in effect for large chain dairy corporations. 
Yours very truly, 
A. E. Rost, President. 


QUALITY DaArrRyY Propucts, INC., 
Lynchburg, Va., August 17, 1959. 


Re: Hearings on S. 753 (same as H.R. 7191). 


Hersert N. MALETZ, Bsq., 
Chief Counsel, Antitrust Committee, 
Old House Office Building, Washington, D.C. 

Dear Sire: The undersigned, Otto Cook, is president and general manager of 
Quality Dairy Products, Ine., of Lynchburg, Va., an independent processor and 
distributor of dairy products. 

The subject legislation is of vital concern to independent dealers. It might 
permit an agreement of cooperatives or others to fix a price and thereby be im- 
mune from prosecution under the antitrust laws. The antitrust laws are neces 
sary for independent processors and distributors of dairy products, as well as 
independent dealers in other commodities. 

It is sincerely hoped that such legislation will not receive the favorable en- 
dorsement of your committee and that other independents and I may be ad- 
vised that the proposed legislation is not recommended. 

Very truly yours, 
OrTTo CooK. 


Housk oF REPRESENTATIVES, 
Washington, D.C., August 19, 1959. 
Hon. EMANUEL CELLFR, 
Chairman, House Judiciary Antitrust Subcommittee, 
Washington, D.O. 

DeAR Mr. CHAIRMAN: Attached is a letter from Mr. Emil Anderson, Anderson 
Dairy, Coldwater, Mich., with a request that it be included ‘n the record of the 
hearings to be held on 8S. 753 on August 20 and 21. 

I did not advise Mr. Anderson to address his letter to the Honorable Harold E. 
Cooley, but apparently he thought inasmuch as the bill affected his business, the 
chairman of the Agriculture Committee was involved. 

Sincerely yours, 
AuGcusT DB. JOHANSEN. 


ANDERSON DAIRY, 
Coldwater, Mich., August 17, 1959. 
Hon. Haron B. Coorey, 
Chairman, House Judiciary Antitrust Subcommittee, 
Washington, D.C. 

Sm: The Honorable August E. Johansen has advised me your committee will 
hold hearings on August 20-21 on bill S. 7538 and that I would be welcome to 
testify in opposition to the bill. 

I regret very much that I am unable to attend this hearing and would therefore 
like to include following statement in the record: 

Bill S. 758 will authorize cooperative associations to band together for bargain- 
ing purposes, even on a nationwide basis in dealings with big national concerns 
as well as with national groups of independent dealers. 











ilar 
| be 


Llso, 
‘ies. 
s to 
vate 
not 
, no 


> of 
auws 


r of 
and 


ight 
im- 
Ces 
| as 


en- 
ad- 


son 
the 


i E. 
the 


will 
> to 


‘ore 


nin- 
rns 


GROUP BARGAINING BY MILK COOPERATIVES 25 


I know the court has already held that the Capper-Volstead Act permits coop- 
eratives to bargain in groups and that it places no limit on the size of such 
groups to which the Capper-Volstead immunities apply, but I also know the 
courts have ruled that the immunity from antitrust prosecution possessed by the 
cooperatives in such situations does not protect from prosecution if the elements 
of illegal conspiracy exist. It can be reasoned that S. 753 will extend to corpo- 
rate buyers from cooperatives an immunity from antitrust prosecutions similar 
to that now possessed by cooperatives. 

Therein lies the danger in S. 753. It looks to me that this bill would deprive 
the small independent dealers of about the only valid argument we can use to 
save us from ditatorial tactics by the big cooperatives. If such immunity is not 
intended, an amendment should be offered expressly saying so. 

It looks to me that if this bill is passed there is a real danger of the independ- 
ent dealer being squeezed between the big cooperatives and the big national 
concerns. 

Thank you, Mr. Chairman, for this opportunity to state my views on 8. 753. 

Respectfully submitted. 

EMIL ANDERSON, Partner. 

The CuHatrman. Our next witness is Mr. Patrick B. Healy, assist- 
and secretary, National Milk Producers Federation. 

Mr. Heaty. Mr. Chairman, I would like to present Mr. M. R. Gar- 
stang, the general counsel of our association, who will participate 
with me in this presentation. 

The CuarrmMan. We are glad to have you both. 

Mr. Hearty. And, with your permission, I would like to file my 
statement and comment on some of the pertinent points contained 
therein. 

The CoarrmMan. You have that permission. 


TESTIMONY OF PATRICK B. HEALY, ASSISTANT SECRETARY, NA- 
TIONAL MILK PRODUCERS FEDERATION, ACCOMPANIED BY M. R. 
GARSTANG, GENERAL COUNSEL, NATIONAL MILK PRODUCERS 
FEDERATION 


Mr. Heaty. My name is Patrick B. Healy. I am the assistant 
secretary of the National Milk Producers Federation with offices at 
1731 I Street in Washington. 

The federation is the Nation’s oldest and largest national farm 
commodity organization and is an association of some 800 dairy 
farmer cooperatives located in all 48 of the continental States. Some 
of these cooperatives both bargain and operate process plants in 
which the farmers act together to process their milk and put it on the 
market in the form of manufactured products. 

The Cuairman. Will you name some of those products ? 

Mr. Hrary. Such as butter, cheese, nonfat dry milk, bettled milk, 
cottage cheese—virtually every dairy product which is consumed in 
this country. 

But in addition to the manufacturing processing, they also bargain 
for the sale of raw milk to the distributors. 

Others of our membership only bargain. They own no facility in 
which they process commodities: They merely take raw milk from 
the farmer and act as the agent of the group of farmers who form 
the cooperative and bargain for the sale of that raw milk to proprie- 
tary distributors in the market. It is to this bargaining activity for 
the sale of raw milk that we wish to address ourselves today. It is 
the important part of this bill. 
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I have noted in some of the testimony which has been given to you 
here this morning that there has been considerable controversy raised 
over the fact that the bill reads, “bargain in good faith singly” or in 
groups for the sale of milk or milk products. The burden of the 
testimony here today is directed at the sale of raw milk. If the addi- 
tional inclusion of these words, “and milk products,” would prejudice 
the committee or the Congress to this bill we, sir, can find no pressing 
need for those words to be contained in the bill. 

Therefore, accepting that the scope of these bills is very limited— 
limited to one thing, bargaining for the sale of raw milk to the cus- 
tomers of the cooperative—it is nonetheless important, because that 
is the primary function of the cooperatives, to act as the marketing 
agent for the farmers whom they represent. Therefore, we are pro- 
— no changes in the basic rules for governing the conduct of 

usiness, nor any broadening or expansion of any exemption which 
we hold the farmers cooperatives now enjoy under the Capper-Vol- 
stead Act. What we are asking for, in essence, is a clarification of 
those laws so that farmers who make use of the immunities which 
they have under the Capper-Volstead Act are constantly in jeopardy 
of spending thousands of dollars every year to re-prove their im- 
munity. 

I have with me this morning a group of men from markets located 
virtually all over this country, men who actually sit at the bargain- 
ing table to negotiate prices for the sale of raw milk. I think if the 
committee listened to what they have to say you will discover that the 
bargaining for the sale of milk—for the price of milk—is not a 
simple operation, because there are many terms which relate to price 
and which result in price. Many of these men and others like them 
spread all over this country have to deal with upward of 35 to 40 dis- 
tributors in a single market. And when they are required, through 
reluctance on the part of the distributors or fear on their own part— 
and when they are required to deal individually with each one of 
these distributors in attempting to negotiate a sale, they develop such 
a myriad of conflicting terms and conditions that bargaining is vir- 
tually impossible. 

Others of them will tell you that they are able to sit at a table with 
all of their customers, but in so doing they constantly have the fear 
hanging over their heads that they will be dragged into the courts to 
once again prove that they can do it. 

What we are asking you, essentially, is to clarify this immunity 
which we hold that they enjoy, so that they can, in good faith, sit 
down and bargain and not have to prove their right in the courts 
every year to do it. 

We have discussed this bill with its sponsors at some great length— 
both its sponsor here in the House of Representatives and its sponsor 
in the Senate—and we feel that the bill is carefully safeguarded to 
limit its application to this narrow scope which I have identified for 
you. \ 

First of all, it does require bargaining in good faith. Here again 
only the seller of a product and the purchaser of this product. It is 
limited to milk, a commodity which practically demands such an 
arrangement. 
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And again the only price which is discussed at these negotiations is 
the price for the raw product between one seller and all of his cus- 
tomers. That is all in the world we are talking about. Retail prices 
are excluded specifically from the bill. 

The cooperatives would not use this authority unless they wanted 
to. The distributors could not use this authority to get together to 
discuss price because they must be specifically asked by the coopera- 
tive, by their supplier, to sit and bargain with them. 

And, lastly, the distributors are not required by this bill to come 
and sit and bargain. They can still exercise their right as free cus- 
tomers to come or not to come. 

The bill would not adversely affect competition or change any of 
the basic rules while bargaining for price, because, first of all, at the 
farmer level where this milk starts the rules are governed by the 
Capper-Volstead Act, and those same rules would apply here. 

At the wholesale level, which is the level about which we are talking, 
the only thing which would be changed at all would be merely a clari- 
fication of the right to sit down and jointly bargain. 

At the retail level, there continues to be competition between the 
purchasers from this cooperative. 

All in the world they are allowed to do here is to start at a level, 
an equal level—all purchasers getting an equal commodity for a like 
price—competition starts there—and it is allowed to continue, just 
as it does now. 

Going to the objections which the Federal Trade Commission has 
raised in its report on the bill, first of all, the Federal Trade Com- 
mission declared that the bill would permit the elimination of price 
competition at the wholesale level. That is not true, because the 
cooperative may be and, in all cases that I know of, is only one of 
several selling agencies in the market. And the cooperative under 
this bill would only have the right to sit with its customers. 

There are, in addition, independent milk shippers who do not belong 
to cooperatives, and they would be in competition with this cooperative 
then just as they are now. 

The Federal Trade Commission has declared that a decline in whole- 
sale competition might result in less retail competition. Now, we do 
not believe, in the first place, that there would be any decline in whole- 
sale competition and, if there were, then competition at the retail level 
would only begin with this equal price which all retailers obtain. 

It is also declared that the bill would provide an opportunity for 
distributor agreements on the retail price. This is clearly and very 
distinctly set forth as a prohibition in this bill. There is no oppor- 
tunity for that. 

And, lastly, they have declared that the bill would enlarge or ex- 
pand the exemption in the Capper-Volstead Act to other groups. 
This is not true. 

Again, all that it does is to clarify the right of this cooperative, a 
seller of raw milk, to sit down at a bargaining table with all of his 
customers and to agree upon the price and the terms of that price. 

We are, indeed, pleased that we have had the opportunity to meet 
with you. 

That concludes our statement. 
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(The prepared statement of Patrick B. Healy is as follows :) 


STATEMENT OF Patrick B. Hearty, ASSISTANT SECRETARY, 
NATIONAL MILK PRODUCERS FEDERATION 


On behalf of the dairy farmers and the dairy cooperative associations repre- 
sented through the National Milk Producers Federation, | want to express, first, 
our appreciation for the privilege of appearing before this committee in support 
of H.R. 7191 and §. 753. 

The federation is a national farm organization representing approximately 
half a million dairy farmers and some 800 dairy cooperative associations which 
they own and operate and through which they act together to process and market 
the milk and butter-fat produced on their farms. 

Some of these cooperatives are manufacturing units. These are simply groups 
of farmers who, instead of selling their milk as a raw product, have organized 
cooperatively and are engaged in the business of manufacturing their own milk 
in their own plant, at cost, in order to sell it in the form of finished dairy 
products. 

Otilier associations serve as agencies through which farmers bargain as a group 
for the sale of milk to the milk companies which process and distribute it to 
consumers in the form of fluid milk. 

It is the bargaining activities of dairy farmer cooperatives which would be 
directly affected by H.R. 7191 and S. 753, although all of our member associa- 
tions, acting together through the federation, have adopted a policy favoring the 
legislation. 

A thoush the seope of these bills is extremely limited, nevertheless they are 
important in the field in which they would operate, and they are important to 
us and to our menbers. Basically, they are convenience bills, and their sole 
purpose is to enable some of the bargaining cooperatives to operate more effi- 
ciently within the general rules which apply to the selling of raw milk to 
distributors for use in metropo‘itan areas. 

We are not asking for any change in the basic rules, and none is contemplated 
in these bills. On the contrary, the bills have been carefully circumscribed to 
limit their operation to the specific problem they are designed to help solve. 

When farmers supply milk through their cooperatives to the various distribu- 
tors in a metropolitan market, they are required to treat all competing distribu- 
tors to whom they sell on equal terms as to price and as to the terms and condi- 
tions of sale. 

Contracts for supplies of milk are negotiated, often as much as a year in 
advance, as distinguished from the type of sale where the seller merely announces 
that he has a commodity for sale at a given price to anyone who wants to buy it. 

The maintenance of adequate, dependable, and constant supplies of milk 
produced under high sanitary standards, which is so essential to the health and 
well being of the community, doesn’t just happen by chance or come about by 
haphazard day-to-day planning. 

Fluid milk is highly perishable, and it cannot be stocked for more than a day 
or two in advance. It is necessary for cooperative associations of dairy farmers 
supplying milk to metropolitan markets to plan ahead to meet the needs of the 
community they serve and to contract in advance for assured cutlets for milk. 
It is likewise necescary for milk distributors to plan ahead and contract in 
advance for constant, dependable, and assured supplies of milk. 

The fact that adequate supplies of milk are available every day—regardless of 
weather, holidays, emergencies, and seasonal as well as daily fluctuation in 
supply and demand—is a standing tribute to the good job being done in this 
field by both the producers and the distributors. 

As you will readily see, negotiating for the supply of milk in metropolitan 
markets is not a simp!e matter. 

Trying to negotiate with many distributors, one at a time, for prices and 
terms and all the complicated and detailed variations thereof which in the end 
will be uniform and nondiscriminatory as to all distributors presents many 
difficulties and inefficiencies. It is much more efficient for the cooperative, as 
the selling agent, on one side of the table, to bargain at the same time with all 
the distributors it will supply, as the buyers, on the other side of the table. 
This permits variations of details suggested by individual distribtuors to be 
worked out at the time without needless running back and forth between dis 
tributors. 
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For many years, we had assumed that the Department of Justice would not 
question the right of a cooperative to negotiate for the price of its milk with more 
than one distributor at a time. This was based primarily on the 1940 consent 
decree in the Borden case in the U.S. District Court for the Northern District of 
Illinois. There, the Department of Justice consented to a decree which in effect 
provided that nothing contained in the decree should be construed to prevent the 
distributors named, or any of them, and the cooperative from bargaining col- 
lectively with each other (par. VII of the decree). 

However, in a more recent case against the Maryland & Virginia Milk Pro- 
ducers Association, the Department of Justice took a contrary view. 

Its position was summed up by the district judge as follows: 

“Second, the Government charges that the prices to be paid by the distributors 
were fixed by the joint action of the producers’ association and the distributors. 
The illegality of this procedure is claimed to be found in the fact that each 
distributor did not negotiate with the producers’ association mdividuauy aud 
separately, but that all the distributors bargained with the association col- 
lectively as a group.” 

The court then pointed out that in that case prices were not negotiated. In- 
stead, the cooperative merely discussed market conditions with the distributors 
and then later set its own price. 

The court of appeals, without ruling on whether prices could be negotiated 
with more than one distributor at a time, noted that there was no evidence that 
the selling price had been set by joint action (C.A.D.C. No. 10,662, 1951). 

Thus, we are left in the position of believing that we have a right which is 
needed, but, if, we use it, we fear the Department of Justice will involve us in 
expensive litigation. 

The pending bills would make it clear that cooperatives as sellers could bar- 
gain with mvre than one distributor at a time as purchasers for the price to 
be charged by the cooperative for the sale of its milk. 

The bill is carefully safeguarded to limit its application to that objective: 

(1) It requires bargaining in good faith—at arm’s length—between the 
seller and the buyer; it does not authorize collusion between the seller and 
the buyer; 

(2) It is limited to milk and, in actual operation, it would be used only 
to bargain for the sale of milk by cooperatives to distributors in metro- 
politan markets; 

(3) The only price involved is the price to be charged by the cooperative 
for the sale of its own milk; that is, the milk of the producers for which it 
acts as the cooperative selling agent ; 

(4) Retail prices are excluded from the bill specifically to make sure 
that no agreement as to retail prices would be authorized ; 

(5) Cooperatives would not use group bargaining unless they wanted to; 

(6) Distributors could not use it unless the cooperative requested group 
bargaining; and 

(7) Even if requested, the distributors could either accept or refuse as 
they desired. 

The bills would not adversely affect competition or change the basic general 
rules : 

1. At the farmer level, cooperatives can serve as the selling agency for 
farmers under the Capper-Volstead Act. Two or more cooperatives are 
authorized to use a common sales agency by the same act. Even without 
using a common sales agency, two or more farmers cooperatives can bar- 
gain as a group (United States v. Maryland Cooperative Milk Producers, 
Inc., 145 F. Supp. 151). There is competition between individual farmers 
not organized as a cooperative. More often, in actual practice, unorganized 
farmers have no bargaining power and have to accept whatever price the 
distributors choose to give them. None of this would be changed. 

2. At the wholesale milk level, the cooperative selling milk to competing 
distributors is required by the Robinson-Patman Act to treat all distributors 
alike. The basic principle of the Robinson-Patman Act is that competing 
distributors will start on equal terms insofar as their supply is concerned. 
There is competition at this level between the cooperatives’ milk supply and 
supplies from other sources. None of this would be changed. 

3. At the retail level, there is competition between distributors. To the 
extent that competing retailers all start from a uniform cost of raw milk, 
the whole force of their competition is centered at the retail level. This is 
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consistent with the general principle of the Robinson-Patman Act, and it ig 
consistent also with the policy of Congress to enable farmers to improve 
their bargaining position by collective bargaining. None of this would be 
changed. 

The bill would merely make it clear that the cooperative, in negotiating the 
uniform prices and terms which it is required by law to offer to all distributors 
to whom it sells, could arrive at such terms, in arm’s-length dealing, with more 
than one handler at a time. 

Taking up now, the Federal Trade Commission objections 

(1) that the bills would permit elimination of price competition at the 
wholesale levelt—he bills touch only the price the cooperative will charge 
the distributors to whom it sells. Competition at this point is controlled by 
the Robinson-Patman Act, which requires all the distributors to be given 
equal terms. Competition between the cooperative and other sources of 
supply are not affected by the bills; 

(2) that the likely result would be uniform wholesale prices in the 
market—uniform wholesale prices as far as the cooperative is concerned 
are required by the Federal Trade Commission itself under the Robinson- 
Patman Act. The bills would not change this; 

(3) that the decline in wholesale competition might result in less retail 
competition—the bills would not change the wholesale competition and they 
do not apply to retail prices ; 

(4) that the bills would provide opportunity for distributor agreement on 
retail prices—there is a specific safeguard in the bills against this; and 

(5) that the bills would enlarge the exemption in the Capper-Volstead 
Act and extend it to other groups—the bills do not support this objection. 
They merely would permit arm’s-length bargaining by the cooperative with 
more than one distributor at a time. There is no intention that distributors 
would be permitted to conspire with each other, even on the price to be 
charged by the cooperative, but only that they could all be present at one 
time when the terms to be applicable to all alike were negotiated. 

The above comments answer also the objections made by the Department of 
Justice. The Department of Agriculture, while deferring to the Department of 
Justice, indicated sympathy with the objective of the bills. The bills have been 
twice approved by the Senate Agriculture and Forestry Committee and by the 
Senate itself. 

Since the objections raised against the bills are not substantial, if, in fact, any 
of them are valid at all, and since the benefits to be gained are important in 
enabling farmers’ cooperatives to do an even better job of providing metropolitan 
markets with dependable supplies of pure, fresh milk, we urge you to report this 
legislation favorably. 

The Cnarrman. Thank you. 

Mr. Rogers ¢ 

Mr. Rogers. You state that all you want to do in this legislation 
is to clarify the right that you have under the Capper-Volstead 
Act? 

Mr. Hearty. Yes, si 

Mr. Rogers. Does it go any further than that / 

Mr. Hearty. No, sir; not a bit. 

Mr. Rocers. If it does not go any further than that, what keeps 
you from acting now under the present act ¢ 

Mr. Hearty. Well, right now, Mr. Rogers, what keeps the coopera- 
tive from doing it—those were kept from doing it, as I stated earlier— 
some of the people who will appear following me here today do bar- 
gain with all of their purchasers. Those who do not are fearful be- 

sause of the record of the Department of Justice in dragging them into 
court for having done so. This right has been proved in court several 
times, but it cost the cooperatives thousands and thousands of dollars 
to prove that every time it is challenged. 

Mr. Rocers. Would it not be better then, for us to just pass a 
bill to provide that the Department of Justice not interfere with 
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these cooperatives every time they get together? Would it not be 
better to pass a law like that ? 

Mr. Hearty. That would suit us just fine, sir, [Laughter.] And I 
say that, again, not facetiously. 

‘Mr. Rog ERS, No, ho. 

Mr. Herary. This does specifically clarify that point in this type of 
bargaining. 

Mr. Rogers. The Federal Trade Commission, at least, interprets 
this bill as not only clarifying present law but also as going a little 
further and letting the cooperatives and the processors and those 
who ure handling milk go ahead and set the prices. 

Mr. Heary. No, sir; no, sir. This bill allows the cooperatives to 
bargain collectively with all of its customers who are dealers, handlers, 
processors, and other purchasers. 

Mr. Rogers. Do vou hot have that right under the ¢ ‘apper-Volstead 
Act ¢ 

Mr. Heatry. Yes, sir. We feel that we do. That is why we feel 
we are not asking for anything new here. All we are asking Congress 
to do is to say again, “Yes; this is in the Capper-Volstead Act and it 
is not necessary to repeatedly prove it in the courts.” 

Mr. Rogers. Well, now, specifically, has any cooperative failed to 
prove that right in court ? 

Mr. Hearty. No, sir. 

Mr. Rocers. What about this case of the United States v. The 
Maryland & Virginia Milk Producers Association? Were they not 
cooperatives 

Mr. Hearty. I would like for Mr. Garstang to answer that. 

Mr. Rogers, All right. 

Mr. Garstanc. I will comment directly on that case. The problem 
arise ‘s by virtue of the fact that, as early as 1940, in the consent decree 
in the Zorden case in Chicago, there was a provision written into the 
decree which prov ided that a group of distributors and cooperatives 
that bargained collectively for the prices of milk which the co-op had 
to sell could do so, and we all assumed that, since the Department of 
Justice had agreed to that consent decree, that gave us the right to 
go ahead and bargain with more than one handler at a time in arriv- 
ing at the uniform price, whic ; the law requires us to do. 

Mr. Rogers. A uniform price by the cooperative. 

Mr, Garstana. That is right. 

Mr. Rogers. To the distributors. 

Mr. Garstana. To all of the distributors, which were required to 
use it under the Robinson-Patman Act. That went along fine until 
this Maryland-Virginia case came along. And in that the Depart- 
ment of Justice challenged that right in the complaint which it issued 
against. Maryland and Virginia producers. 

In the actual trial of the case the court said that the Department 
had failed to prove that; that there was no evidence that the practices, 
the prices arrived at by bargaining were more than with one handler; 
that the facts in that case that the cooperative, all that it did was to 
discuss marketing conditions with a group of handlers; and that after- 
ward the cooperative established the price. And for that reason there 
was no decision against the cooperative in that case, but that leaves 
the whole thing in such a vague and uncertain attitude that nobody 
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would rely on this because, obviously, they might prosecute us again 
one of these days, to try it out further. 

Mr. Rogers. You say that this decision was not made in the Mary- 
land-Virginia Producers case? Was a decree entered in that case? 

Mr. GarstrancG. Yes, sir. There was a decree entered, but it was 

1 favor of the cooperative on that point, but it did not clearly set 
the law, because what it said was that the Department of Justice had 
failed to establish the evidence necessary to make the point there, 
So we are still in doubt as to what the law is on that. 

Mr. Rocrrs. In other words, by virtue of the consent decree that 
was entered into in the Borden case, you have gone ahead on that basis, 
but ammo action of the Department of Justice leaves you people 
in doubt as to what the law is? 

Mr. Garsrane. That is right. 

Mr. Rocers. And that is the only thing that this legislation does, 
although it does take in groups of dealers, handlers, and processors, 
and other purchasers. And did I understand that you would be will- 
ing to eliminate that part from this bill; is that what you said ¢ 

Mr. Hearty. No, sir. We would be willing to eliminate these 
words, “and milk products,” out of the bill. These groups, dealers, 
handlers, processors, and other purchasers merely identify the group 
with which the cooperative can meet. It identifies them as its 
customers. 

Mr. Rocers. Under the Capper-Volstead exemption, how far does 
that go—how far can the cooperative go in making agreements with 
the people tow ye they sell ? 

Mr. Garstane. I do not think the Capper-Volstead Act—certainly, 
it does not clearly bear on the question of whether they can bargain 
with more than one handler at a time—the Capper-Volstead Act goes 
primarily to the fact that a whole group of farmers can unite in a 
cooperative effort and bargain as a united group of farmers with the 
handlers. That is about as far as the ( Capper-Volstead Act goes. 
Then the next question comes “a Can they bargain at the same time 
with more than one handler? I do not think that the Capper-Volstead 
Act is clear on that at all. 

Mr. Dononve. Would you mind repeating that again? 

Mr. GarstanG. The Capper-Volstead Act permits many farmers 
to organize a cooperative association and, through that cooperative 
association, to bargain for a price which the farmers will receive for 
their commodity ; that is, to bargain only with the customers of the 
cooperatives, and those customers, of course, will be the milk ¢ lis tribu- 
tors who buy raw milk and in turn sell it at retail, but the Capper- 
Volstead Act does not clearly go into the question of whether this 
cooperative when it tries to sell the milk of its own members to the 
handlers can do that with more than one handler at a time, or whether 
they have to go to each individual handler separately and make 
arrangements with him. 

Mr. Rocers. Well, then, you say that this bill, H.R. 7191, only says 
instead of singly it may be double and nothing more? 

Mr. Heary. That is right. 

Mr. Garstana. Yes. 





ain 


ry- 
se? 
vas 
set 
iad 


Tre, 


ers 
Hive 
for 
the 
bu- 
yer- 
this 
the 
her 
ake 


ays 


GROUP BARGAINING BY MILK COOPERATIVES 33 


Mr. Rocers. What do you interpret “and other purchasers” to 
mean, on line 8? It says “acting singly or in groups of dealers and 
handlers and processors and other purchasers.” 

Mr. Heary. If you go back to line 3, it says that the cooperative 
association of producers and marketing agencies may bargain in good 
faith singly or in groups for the sale of milk, and that, at the request 
of any one or more of such associations, dealers, handlers, processors, 
and other purchasers may bargain in good faith with the association. 

Now, maybe the language is not set forth as you would like it, 
Mr. Rogers, but what it is meant to mean is that a cooperative can 
invite all of its customers to sit down and bargain with them for the 
sale price of this commodity. And it has listed in here some of its 
customers—all of them, I guess—and other purchasers. This is not 
meant—the intent of this thing is not to allow groups of dealers, 
handlers, processors, and other purchasers to get together and bargain 
for the sale price of their commodity. It is meant to set forth the fact 
that a cooperative can sit down on one side of the table with all of these 
people on the other side of the table and establish the price at which 
that cooperative will sell its milk. 

It may be a little bit mixed up, because part of the condition is 
that the cooperative initiate the meeting, call the meeting. That is 
part of that language in there, too. 

Mr. Rocers. That is all provided in the present Capper-Volstead 
Act, is it not? Tht act says with our without. It says collectively 
processing, preparing for market, handling, and marketing in inter- 
state and foreign commerce such products of persons so engaged. 
That is, the farmers that can do it. If they can do that, what 1 am 
trying to find out is just how this proposed the change in law means 
anything, if it does not give the processor the right to enter into 
agreements here with the cooperatives to set prices. 

Mr. GarstanG. The problem we are faced with there is this. We 
would like to say, and we do say that we have this right under the 
Capper-Volstead Act, but the fact is that the Department of Justice 
has already used that point in a lawsuit against one of our members, 
and we know that they are going to use it against others, because that 
is their thinking. 

Mr. Rocers. Have they said that you can only deal with one group 
and not two groups ¢ 

Mr. Garstanoa. That is right. That is why we have this legislation 
to straighten out only that one point. 

Mr. Heary. All in the world that is involved here is that one point. 

Mr. Rocers. That is all you want ? 

Mr. Garstana. That is right. 

Mr. Heary. That is all that is involved. 

Mr. Rocers. Then you do not approve of the statement of the Fed- 
deral Trade Commission that this tends to fix prices ? 

Mr. Heaty. No, sir. 

Mr. Garsrana. We do not. 

Mr. Hrary. All we are doing is selling milk, and we have to know 
how much we are going to get for it. And since we sell to a lot of 
people, we have to know from all of them at the same time. 

Mr. Rogers. Thank you. 
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Mr. Donouve. What immunities do these cooperative associations 
enjoy ¢ 

Mr. Hearty. Under the Capper-Volstead Act, the farmer enjoys 
the privilege as an independent businessman of joining with his 
neighbor and fixing the price at which they will sell their product. 
They are allowed to form this marketing agency and still retain their 
status as independent businessmen and to allow this agency to bargain 
for them. 

Mr. Dononve. By so doing they stabilize the price of milk? 

Mr. Hearty. To their customers. 

Mr. Dononvur. What you are endeavoring to do under this bill is 
to further stabilize the price down the line to the retail level? 

Mr. Heary. No, sir. 

Mr. Dononvr. What you want to do under this bill is to be able 
to deal collectively with the wholesaler ? 

Mr. Heaty. That is correct. 

Mr. Donouve. Rather than to deal with any individual ? 

Mr. Heary. That is correct. 

Mr. Dononcvr. Is that correct ? 

Mr. Hearty. That is correct. 

Mr. Dononvr. In other words, by this legislation you would be 
enabled to say to the individual that came to you, “No, we will not 
bargain with you so far as the price of the milk is concerned, but we 
will bargain with you if you come in with others” ? 

Mr. Hear. No, that is not right. What we would be able to say 
for sure, if we had this legislation—we would be able to invite all of 
them to sit down. 

There is one thing that we must alw: avs bear in mind, that we have 
a commodity that we are trying tosell. And anyone who comes down 
the road and wants to buy it ean buy it. As a matter of fact, each of 
us has a little bit too much, so we are selling. 

Mr. Dononvr. Let me ask you this. Suppose you extended this 
invitation and there were quite a number that would not accept the 
invitation to come in with many others to bargain with you? 

Mr. Hearty. We would have to deal separately with them. If we 
got a substantial number of our customers together and were able to 
arrive at a price with them, and one person would not come in, cer- 
tainly, that price that we arrived at with them would be the price that 
our milk was worth in that market, and, probably, would be offered 
to thisextra customer at that same pr ice, 

Mr. Dononvr. As to the number of customers that a particular co- 
oper: ative had, suppose that it was 100, and suppos ing only 5 of them 
saw fit to accept your invitation with you for the purpose of estab- 
lishing a price as to what it would be sold for, what would h: appen to 
the other 95, if they saw fit to come in individually ? 

Mr. Hearty. They would have to be negotiated with individually. 
This does not require distributors to come and sit at the bargaining 
table. Al] it does is that it says you have the right to do so in a group. 
It does not require any person to do anything. 

If a distributor does not want to bargain when he is with others 
of his kind, he can stay away. 

Mr. Dononvr. But if he st: Lys away, and you establish a price with 
those that come in, the other 95 are stuck with that price, are they 
not ¢ 
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Mr. Heaty. If we can sell our milk to them for that price. We do 
not have a monopoly on any market. 

Mr. Dononvr. But once you establish the price, with whatever 
group it may be, they, natur ally, will have to discuss their prices, so 
far as the retailers are concerned, will they not ? 

Mr. Heatry. This does not extend to the retailers at all. 

Mr. Dononvr. It would affect them. 

Mr. Hearty. But it does become one of the causes. 

Mr. Dononve. That is what it amounts to. The wholesaler is not 
going to sell the milk that he purchases from the cooperative at a loss, 
ishe? And are you not destroying competition ¢ 

Mr. Heary. No,sir. All we are doing is saying, provided this were 
enacted, provided it worked as we hope it will, all we are saying to 
each distributor, “Your milk cost the same as oraviedy? s else’s , be- 

cause that is the price at which we will sell it and can sell it in this 
market this month.” 

Then there are many things which go into establishing competition 
beyond that point. 

Granted, we are bargaining here for the sale of a commodity, the 
sale price of a commodity, but if you look at the cost of that com- 
modity as one of the dealer’s costs, and the cost of his labor as another 
of his costs well, certainly, that is the same. 

Mr. Dononvr. So far as the milk is concerned the cooperative is 
enjoying a right and a privilege that is not extended to the producers 
of other commodities and other produce, is that not correct ? 

Mr. Heary. In the first place, I really do not know. 

Mr. Donouve. Do you know of any other group that enjoys the 
privileges of those in the milk and byproducts business ¢ 

Mr. Heary. I would think that, perhaps, grain might be sold this 
way I do not know. 

Mr. Dononvr. You do not know of any other group that enjoys 
the same privileges as the milk producers, do you? 

Mr. Hearty. There are many types of farm crops. 

Mr. Dononve. I mean, when you say “farm cooperatives,” you 
mean what. ¢ 

Mr. Heary. For instance, there are cooperative grain exchanges 
with cooperative grain elevators which perform the same service for 
the growers of grain that the dairy farmer cooperatives provide for 
the ‘producers of milk. There are differences in the commodities 
which make the techniques somewhat different, but the same basic 
privileges are enjoyed by those people, yes. 

Mr. Dononvr. And they are permitted to deal collectively with 
their purchaser ? 

Mr. Heary. That I do not know. 

Mr. Dononur. You do not know? 

Mr. Heary. No. 

Mr. Dononvr. That is what you are seeking to do here? 

Mr. Heatry. Yes, sir. 

The Cuatrman. As I see it, under the Capper-Volstead Act, the 
farmers in any given State or area could get together as a cooperative 
and they would be immunized from the antitrust laws, is that right 

Mr. Heary. Yes, as individual farmers; yes. 

The Cyaan. But the immunization just refers to that coopera- 
tive # 
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Mr. Heaty. Yes, sir. 

The CHarrman. For example, cooperative A, cooperative B, and 
cooperative C, and cooperative D in one or several cities are all im- 
munized from the antitrust laws, but the immunization refers to the 
activities within the cooperatives. The separate cooperative cannot 
join with other cooperatives to make any kind of an arrangement, 
That is correct, is it not ? 

Mr. Garstana. This bill does not change that. 

The CHarrman. I am leading up to something. Cooperatives A 
B, and C cannot get together and fix the price? 

Mr. Garstana. Yes, they can. 

The Cuarrman. Presently. 

Mr. Garstanc. Let me answer that. If I understand the question 
right, let us say three cooperatives can set up a common bargaining 

agency under the express terms of the Capper-Volstead Act. 

The CuHarrMan. Suppose that they do not set up a common bargain- 
ing agency, can they still come together and fix the price without 
having a common bargaining agency ¢ 

Mr. Garsranc. The court held that they could do it. 

The Cuatrman. What court? 

Mr. Garsrana. The District Court here in Washington, D.C. And 
in the Maryland Cooperative case. 

The Cuarrman. Was an appeal taken from that decision ¢ 

Mr. Garstanea. I do not think there was. 

The CHatrman. Why was not an appeal taken. Do you know ? 

Mr. Garstana. I do not know. 

The CuHarrman. Was that not a criminal case, resulting in a 
judgment of acquital and, therefore, there was no right of appeal ¢ 

Mr. Garsrane. I do not remember whether it was criminal or civil. 

The Cuatrman. I beg your pardon / 

Mr. Garsrana. I do not remember whether it was criminal or civil. 

The Cuarrman. I think that that was a criminal case, and there 
fore, there an appeal could not be taken. 

Under this bill, as I see it, all of the cooperatives all over the coun- 
try could get together and fix the price of milk or the price of cheese, 
am I correct in that ? 

Mr. Garstanc. No more so than they can do now. It does not 
enlarge that right at all. 

The Cuarrman. Under this bill could cooperative A and coopera- 
tive B make an arrangement with the dairies like Foremost and Seal- 
test and Borden, and arrange for a price on milk and cheese and 
other milk products? 

Mr. Hearty. We have agree that, perhaps, these words, “and milk 
products” should come out. 

The CuarrMan. Let us limit ourselves to milk, then. 

Would it be possible for the members of the cooperatives to arrange 
with these dealers like Borden and other large national dairies, such 
as Foremost and Sealtest, or what have you, to fix the price of milk? 

Mr. Garstanc. No. Let us limit it. If I understand your question, 
what you are trying to get at is, the authority now of two or more 
cooperatives to act together, is that right? 

The Cuatrman. You said they can do it by setting up some sort 
of a marketing agency. 
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Mr. Garstana. That is right. 

The Cuarrman. I am now going further. Could those cooperatives 
make arrangements with dealers, handlers, processors, and other 
— such as the dairies I have mentioned to fix the price of 
MIIK ¢ 

Mr. Garstana. No. 

The Cuarrman. What prevents that? 

Mr. Garstanc. They can bargain for the price at arm’s length, but 
they cannot enter into an arrangement to fix it. That 1s anti- 
collusion. 

The Cuatrrman. I take it that if each group agreed beforehand as 
to the price for bargaining, under the very broad wording of this 
bill they could in fact do that? 

Mr. Garstang. There is nothing in this bill that would authorize 
any collusion between the cooperatives as the sellers, and the others, as 
it requires bargaining in good faith, which would be at arm’s length 
between the buyer and the seller. 

Mr. Materz. Is it not correct that in authorizing groups of coopera- 
tive associations to bargain collectively with groups of dealers that 
the bill, necessarily, would permit the cooperatives to agree before- 
hand as to what the price would be for bargaining purposes? 

Mr. Garstanea. That can be. 

Mr. Materz. And are you replying on the judgment of acquittal by 
Judge Holtzoff in the Virginia-Maryland Milk Producers case for 
the proposition that cooperatives can fix prices between themselves? 

Mr. Garstana. The Capper-Volstead Act. 

Mr. Maerz. Was that not a criminal case in which Judge Holtzoff 
granted a motion for judgment of acquittal ? 

Mr. Garstrana. I do not remember whether it was criminal or not. 

Mr. Maerz. I think that if you will check it, you will find that is 
correct, and that the Government could not appeal the judgment of 
acquittal. 

Mr. Garstanc. We would not rely too heavily on that. The one 
thing that would give you the clear right to do it is the Capper-Vol- 
stead provision. There could not be any question about that. 

Mr. Marerz. Do you know of any other case, except Judge Holt- 
zoff’s decision in the case of United States v. Maryland Cooperative 
Milk Producers (145 Fed. Sup. 151), where any court has permitted 
under the Capper-Volstead Act, groups of cooperative associations to 
fix a price at which they would sell milk? 

Mr. Garstana. I do not believe there are any other cases on that. 
The Capper-Volstead Act gives you a very clear right to do it. 

Mr. Marerz. Are you familiar with the fact that the Department 
of Justice’s position always has been that no such exemption is con- 
tained in the Capper-Volstead Act? 

Mr. Garstana. I do not think that is the position. 

Mr. Marrerz. Was that not the position that the Justice Depart- 
ment took before Judge Holtzoff ? 

Mr. Garstana. The case before Judge Holtzoff was not under the 
Capper-Volstead Act. 

Mr. Materz. Did not Judge Holtzoff decide the case on the basis 
of the Capper-Volstead Act? 
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Mr. Garstane. No, I do not think so. I think that what was done 
there—you see, there was not a marketing agency in common set u 
which is what the Capper-Volstead Act authorizes. I think what the 
court there said was that since these people could do it just as well 
as if they had set up the marketing agency in common, he would not 
find against them. 

Mr. Materz. Let me ask you this. Under this bill, is it not a fact 
that joint action by dealers such as dairies, would be immunized from 
antitrust laws if the cooperative association requested such action 

Mr. Heaty. No. 

Mr. Garstana. No. 

Mr. Heary. Only that these dealers could jointly accept the price 
at which the milk was offered to them by the cooperatives. 

Mr. Maerz. The dealers would be given the right, in other words, 
jointly to agree on the price that they were to pay to a group of 
cooperatives, is that correct ? 

Mr. Heatry. No. 

Mr. Garstang. No. 

Mr. Hearty. They would be given the right to bargain with the 
cooperative for the price that the cooperative offered the milk at. 

Mr. Maerz. The dealers would be given the right to bargain in 
concert as a group with the dairy cooperative—is that not what this 
bill would permit ¢ 

Mr. Hearty. No, no. 

The Cuarrman. It says singly or in groups—acting singly or in 
groups. 

Mr. Garsranc. Let us suppose, for example, that you had milk to 
sell and 10 customers who were in the distribution business instead of 
going 10 different times to each of them, you would have all 10 sit 
down and then you would bargain in good faith at arm’s length for 
the price that you were going to sell your milk for. That is all it is. 

Mr. Materz. Would not the dealers be given the right, free from the 
antitrust laws, to agree upon a price which they would pay to the 
group of cooperatives / 

Mr. Garstana. We do not intend for them to have that. If you 
want to add something to the bill that would preclude that, we would 
be happy to have it. 

Mr. Maerz. What would be the reason for authorizing these groups 
of dealers to bargain in a group if they would not be permitted to have 
an agreed-upon position ? 

Mr. GarstanG. They would not bargain. 

Mr. Heaty. Here is the problem, when a cooperative manager—and 
I am sure that many of these men who will follow me have suffered 
this experience and can relate it as a firsthand instance to you—but 
when they come to their market to negotiate their price for the ensu- 
ing month or the ensuing year, or whatever the custom or the market 
is, they go to dealer A and say, “We want $4.50 for our milk,” and 
dealer A says, “I will only give you”—or let us say that he agrees, “I 
will give you $4.50.” 

And then they go to dealer B and he says, “Yes; I will give you 
$4.50, but the hauling rate I have, has been costing me money—I have 
been ‘losing on it—I will only give you that, provided you up the 
hauling rate 10 cents.” 
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And they go to dealer C and dealer C says, “No; I will not give you 
$4.50, because it is costing me too much to test the milk. Now you 
have to take over the testing procedure and then I will give you $4.60.” 

That is only three dealers. 

But when you get into markets with 37 or 55, as some of these men 
here today have, and try to even remember all of these things so that 
you can go back to dealer A and attempt to work something out with 
him that would be consistent with what everyone else offered, that is 
the problem. , 

Mr. Maerz. To obviate that problem, this bill would permit these 
dealers to get together in a room and say, “This is the price—the 
price which we will pay to this group of cooperatives.” Is that not 
the purpose of the bill? 

Mr. Heavy. No. 

Mr. Garsrane. No. 

Mr. Heary. It is to get them in the room so that the cooperatives 
can say to all of them at one time, “This is the price at which we 
will sell our milk. It is our product and we are offering it for sale 
at this price.” 

And then get these terms which are connected with it, with the 
price, discussed so that they are understood and can be adjusted, so 
that this cooperative is treating each other’s customers exactly the 
same. 

Mr. Maerz. If the purpose is to permit these collective bargaining 
negotiations between groups of cooperatives and groups of dealers, is 
not the effect of this bill that each group, the cooperatives on the 
one hand, and the dealers on the other hand, will each have an agreed- 
upon position and price for bargaining purposes ? 

Mr. Hraty. The cooperative, certainly, will know when it goes 
into this session what it wants for its milk—no question about that. 

Mr. Dononvr. Under existing law is it permissible, say, for Seal- 
test and Borden and the larger distributors—is it permissible for them 
to associate themselves together for the purpose of stabilizing prices? 

Mr. Garsrana. No. 

Mr. Dononvr. But if this legislation were enacted could not it be 
to the detriment of the cooperatives? For example, suppose all of 
these big outfits like Borden, Sealtest, were permitted to get together 
to say, “Well, we are only going to buy milk at this particular price 
from any or all cooperatives.” Then what would your position be? 

Mr. Garstana. We would not like that, and the bill is not intended 
to do it. 

Mr. Dononvur. Isthat not what you are asking for? 

Mr. Heaty. No, sir. 

Mr. Garstane. No, sir. 

Mr. Dononve. In other words, you are saying, we want to do that, 
even though the law does not permit them to associate themselves to- 
gether to protect themselves from you ? 

Mr. Garstana. No, sir. 

Mr. Hearty. No. The price in the market is a negotiated price. 

What we are saying is that it is very difficult to negotiate this price 
when you have got to run back and forth to many dealers. What 
we would like to do is to sit down 
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Mr. Dononue. Do you not as a cooperative set the price for the 
milk ? 

Mr. Heary. That is right. We set a price at which we would like 
to sell it. Then it is our job to sell it at that price. 

Mr. Dononvs. Naturally, you want to get the highest price you 
possibly can for it. 

Mr. Hearty. That isright. — 

Mr. Dononve. Aud following that, the purchaser, naturally, wants 
to get the lowest price possible. 

Mr. Heaty. Yes, the lowest price which will bring him the milk, 

Mr. Donouve. He wants to pay as little as he possibly can to you 
for that milk, is that correct? 

Mr. Heaty. Yes, but with the understanding 

Mr. Dononve. He is not permitted under the law to associate him- 
self with other big concerns for the purpose of pulling down the 
price, is he? 

Mr. Garstanec. No. 

Mr. Dononve. He cannot do that. And if he were permitted -to 
do it, he could ruin your market, could he not ? 

Mr. Heaty. If he could do it, yes. 

Mr. Dononvur. You have a perishable commodity. 

Mr. Heary. That is correct. But do not forget that he has a busi- 
ness in which he requires this product to continue in business. This 
1s not a one-way street. We will grant there is a division in the dairy 
industry and it is between the farmers and the processors. 

Mr. Dononvr. Of course, the processor, if he anticipated a littl 
contest between the cooperatives and himself, could use his milk for 
ice cream or cheese or many other products, and he could put those in 
cold storage, something that you could not do with milk. 


Mr. Heaty. Except that he has daily customers. He is trying to 
keep them for his milk. 


You see, he needs to buy the milk, just as badly as the farmer 
needs tosellit. Sothere can be bargaining in good faith. 

Mr. Donounve. He is not permitted under existing law to associate 
himself with other dealers. 

Mr. Heaty. No. 

Mr. Donouvr. Thank you. 

And by this bill he would be permitted to do so, you understand? 

Mr. Hearty. He would be permitted to sit down in the same room 
with these other people—with these other people of his same type 
and say, “Yes, I will buy that milk for that price,” or, “No, I will 
not. 

Mr. Dononuve. Say that a day was set for him to meet with you, 
is there anything in the existing law that would permit him to get 
together with that same group a week ahead of time and say, “Now, 
we are going to meet with this cooperative.” He could not do that, 
could he? 

Mr. Heatry. No, no. 

Mr. Dononvet. Do you know of anything that would prevent him 
from doing it? 

Mr. Heaty. His respect for the law. 

Mr. Dononvur. What economic need is there for this legislation ? 
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Mr. Heary. There is tremendous economic need in that farmers 
are not today receiving enough money for their milk to keep them 
in pace with the rest of the domestic economy. And in order to get 
more money for that milk they have to have a more effective bargain- 
ing tool. Right now in most markets because of this fear which the 
dealers have of antitrust prosecution, if they meet together, refuse 
to come to such a bargaining table so that an agreement can be reached. 
And they know what happens when the cooperative comes to the 
first dealer. He says, “Yes, I will do it if everyone else does it.” 

So he goes to Nos. 1, 2, 3, 4, 5, and finally he finds somebody that 
says, “No.” Then he has to go back and attempt to bargain again 
with No. 1 you see. 

The bargaining process takes months and months and months, and 
is completely ineffective, because he does not have this tool of bring- 
ing these people together and sitting down with them and agreeing 
upon this term or this premium or this price which he needs 
desperately. 

Mr. Dononve. Would you not say by such an agreement among the 
purchasers that would be indirectly agreeing to fix the prices? 

Mr. Heaty. No, sir. If the purchasers do not agree with this 
price, they are not, in the first place, required by this bill to even 
come tothe meeting. A1ll in the world this does is to remove an excuse 
for their not being there—that is all, 

The CuairMan. I gather from what you say that your interest 
is to increase the price of milk ¢ 

Mr. Heary. Yes, sir, to give those cooperatives a more effective bar- 
gaining tool ; yes, sir. 

The Cuarrman. And, therefore, increase the price of milk. Who 
will safeguard the public interest if this bill is passed ? 

Mr. Hoary. The Capper-Volstead Act requires that the Secretary 
of Agriculture issue cease-and-desist orders against cooperatives 
which unduly enhance prices. He has that authority. He has that 
direction in the Capper-Volstead Act to go to them and say, “Stop, 
you are going too far.” 

The Cuarrman. I thought that if the price conditions so permitted 
that you would even go so far as to decrease the price of milk. 

Mr. Heaty. There are times when that has happened and recently, 
too. 

The Crairman. But you did not avail yourself of the opportunity 
to say that when I asked the question. 

Mr. Hearty. Well 

The Cuarrman. That is what I am worried about, that the public 
is going to be mulcted and will pay an increased price because of the 
cost of milk by this arrangement. And Mr. Donohue has asked some 
very pertinent. questions as to the economic effect of this. 

Mr. Heary. In the first instance, we must always sell our milk. 
And we are cognizant that every time we sit down and discuss the 
rice, that we must consider that. Weare merchants. We sell milk. 

‘rue, we produce it, too. But if we get the milk prices beyond what 
will be paid for them, then we will not sell the milk, and we are in 
more serious trouble economically then than we are today. 

The CHarrmMan. Giving a horseback opinion on this, I notice that 
during the period of the Capper-Volstead Act which gives you im- 
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munization from the antitrust laws, the price of milk never came 
down, it always shot up and up and up, and is probably the highest 
today it ever was. 

Mr. Heaty. Yes. 

The Cuarrman. The Capper-Volstead Act has not done very much 
good for the public. It may have done some good for the farmers, 
but it has not done much good for the housewife who has to pay a 
very large sum for a quart of milk today. 

Mr. Heaty. Even so, Mr. Chairman, it is true that the price of 
milk has risen steadily, but it has not been able to keep pace in any 
degree with the price of things that farmers have to buy. If farmers 
are able to stay in their own economy and trade a bushel of oats for 
a bale of hay, they are not too bad off, but the first time they have 
got to go out and buy a gallon of gasoline or a new tractor or a roll 
of wire, they are in serious economic trouble because the cost of the 
things that they buy has accelerated by about 214 times the cost of 
of things which they sell. So they are not even up to this public 
which must be protected from them. 

Mr. Meaper. Could you give us some idea of the full amount of 
milk sold, that is, the proportion of it which is sold through the 
cooperatives ? 

Mr. Heaty. In the first place, there were about 126 billion pounds 
produced last year, of which about 114 billion pounds were mar- 
keted. And I think about 70 percent of that was marketed through 
cooperative associations. 

Mr. Meaper. I notice in your statement on page 4, item 2, you state: 
In actual operation it would be used only to bargain for the sale of milk by 
cooperatives by distributors in metropolitan markets. 

Would your figure of 70 percent indicate that the metropolitan 
markets are those that it is practically all sold in? 

Mr. Heaty. Oh, 19, no, about 50 percent of these 114 billion pounds 
of this gross marketing goes for bottled milk. The rest goes for 
manufactured products, butter, cheese, milk powder and so ‘forth, 

Mr. Meaper. Let us talk about only the fluid milk which you seem 
to concede should be the important thing and that perhaps milk 
products should be eliminated—with respect to the fluid milk in the 
metropolitan markets to which you referred in item 2, what propor- 
tion of the fluid milk was h: andled by cooperatives, by this marketing 
arrangement in those metropolitan centers ? 

Mr. Heaty. I would say across the country—I cannot answer that, 
but what I can tell you is this—— 

Mr. Meaper. Is all of it? 

Mr. Heaty. No, sir. It varies from market to market. There are 
some markets in which virtually all of it is. There are other markets 
in which less than half of it is. 

I would be glad tosupply that for the record. 

Mr. Meaver. Do you havethe figures on that ? 

Mr. Hearty. Yes, sir; we will put them in, if you would like. 

Mr. Meaper. I would like to see that, the percentage of the mar- 
kets handled through these cooperatives. 

Mr. Hearty. We will do that. 
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(The information follows :) 


Milk marketing cooperative associations bargain with handlers for price in 
most fluid-milk markets. The percent of producers belonging to cooperatives 
varies from market to market, and most of them would fall within the range 
between 50 percent and in excess of 90 percent. 

In the larger markets and in many smaller markets, more than one coopera- 
tive association bargains for price. 

In the Federal order markets, in excess of two-thirds of all producers market 
milk through cooperative associations. For the country as a whole, approxi- 
mately 60 percent of all milk sold by farmers is marketed through cooperative 
associations or is bargained for by cooperative associations. 

Mr. Meaper. You referred earlier, as I recall, to the fact that you 
might have some competition—— 

Mr. Heary. That is correct. 

Mr. Meaper. That you were not the only ones who could supply 
the milk. But I think it would be helpful for our records to show 
how important that is in the large metropolitan markets. 

Mr. Hr ALY. It varies greatly. 

The Cuairman. W ill you yield ? 

Mr. Meaper. Yes. 

The Cuarrman. In a letter which has previously been placed into 
the record, from the Anderson Dairy of Coldwater, Mich., it is stated 
very significantly as follows: 

I know the Court has already held that the Capper-Volstead Act permits 
cooperatives to bargain in groups, and that it places no limit on the size of 
such groups to which the Capper-Volstead immunities apply, but I also know 
the courts have ruled that the immunity from antitrust prosecution possessed 
by the cooperatives in such situations does not pretect from prosecution if the 
elements of illegal conspiracy exist. It can be reasoned that S. 753 will extend 
to corporate buyers from cooperatives an immunity from antitrust prosecutions 
similar to that now possessed by cooperatives. 

Therein lies the danger in 8S. 753. It looks to me that this bill would deprive 
the small, independent dealers of about the only valid argument we can use 
to save us from dictatorial tactics by the big cooperatives. If such immunity 
is not intended, an amendment should be offered expressly saying so. 

And of equal import is a communication received from Quality 
Dairy Products, Ine., of Lynchburg, Va., which letter, too, has been 
placed in the record. 

Mr. Heaty. I was going to say that we would, certainly, have no 
objection to language in this bill which was designed specifically to 
prevent such a thing. 

Mr. Meaper. You mean to extend immunity from the antitrust 
laws ? 

Mr. Heary. I say to prevent it. 

Mr. Meapver. To the corporate violators ? 

Mr. Hearty. Yes. 

The Cuatrman. If you put that language in there that was sug- 
gested in the letter from Coldwater, that the cooperatives can get 
together, but not the dealers, what is the use of your bill? 

Mr. Heaty. We want them to come together to bargain, Mr. 
Chairman. 

Mr. Meaper. I have a memorandum on this subject—I am not 
quite sure of the origin of it—but, since this subject has come up, I 
would like to have these comments on the record. It is on a similar 
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point and discusses this point. I want to bring everything out for 
the record, proand con. It is not my view. 

The perplexing problem of Federal preemption is involved in this legisla- 
tion. In most cases, State antitrust laws condemn illegal price-fixing conspira- 
cies. Is it intended by the enactment of this law by the National Congress to 
make it impossible for State authorities to prosecute cooperatives or private 
corporations for violations of State antitrust laws? If this result is not desired, 
an amendment, should, perhaps, be offered, making it clear that no Federal 
preemption in the field of antitrust prosecutions is intended. 

Mr. Heaty. I will ask Mr. Garstang to answer that. 

Mr. Garstanc. We do not think that this will change the State 
statutes at all. This relates only, I guess, to the Sherman Act, or, 
more directly, it goes to the Department of Justice, this application 
of the Sherman Act, and I do not think that this would preempt the 
State acts at all. 

Mr. Meaper. Is it your opinion that the passage of H.R. 7191, 
notwithstanding the decision by the Supreme Court, that it would 
preempt the entire field ¢ 

Mr. Garsrana. No. 

Mr. Meaper. I presume that you have a feeling that there would 
be no objection to an amendment to expressly say that there was no 
intent in the passing of this bill to preempt the field ? 

Mr. Garstanc. We would not object to such an amendment. 

Mr. Maerz. Is it correct that a number of dairy cooperatives own 
their own processing plants? 

Mr. Heaty. Yes. 

Mr. Maerz. Would not this bill, then, permit a dairy, or a group 
of dairies owned by cooperatives, to bargain collectively for the sale 
of bottled milk to groups of retail chains ¢ 

Mr. Heaty. No. 

Mr. Materz. Why not? 

Mr. Heary. Well, of course, you never know what kind of con- 
struction is going to be put on words, but if you want to say in here 
for the sale of raw milk—is that what you are driving at ¢ 

Mr. Maerz. The bill says the purchase of milk. And it also 
applies to dealers, handlers, processors, and other purchasers. 

Mr. Hearty. Yes. 

Mr. Maerz. If the cooperative association owns a dairy, or a 
group of cooperative associations own dairies, why could not those 
dairies, under this particular bill, bargain collectively with groups 
of retail chains? 

Mr. Heary. Of course, the bill is not intended to allow so. And 
what I am suggesting here is that we add the words, “for the sale 
of raw milk,” or of milk from the farm. Would that answer your 
objection? Let me tell you this: We are not here attempting—as 
I say, maybe the language is not exactly as it should be—to open 
wide some gate through which everything can be driven. All in 
the world we are here attempting to do is to provide a necessary 
bargaining tool to these men who represent thousands of farmers. 
That is all that is involved. Then, if the language contained herein 
goes further than that, certainly, we will join with you to correct it 
to your satisfaction. 

Mr. Materz. Let us assume that this group of cooperative associa- 
tions decides that dairies A, B, C, D, and E can bargain collectively, 
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but do not request dairy F to participate in the bargaining. Dairy 
F would not ovtain antitrust immunity, would it 

Mr. Hearty. That is correct. But maybe dairy F is and never has 
been a customer of this cooperative. 

Mr. Maerz. In other words, the cooperative associations would 
have the power to determine which dairy would be exempted from 
the antitrust laws with respect to bargaining collectively ? 

Mr. Heaty. They would have the power to determine with whom 
they wanted to bargain, just as they do now. They do not have to 
go to dairy F—they can go to dairy A, dairy B, dairy C, and dairy D, 
and say, “Buy our milk and” 

Mr. Maerz. We are talking about exemptions from the antitrust 
laws ! 

Mr. Heaty. Yes. 

Mr. Maerz. Take the situation here where there is a local coopera- 
tive. If a dairy in Washington, D.C., does not want to buy from 
the Virginia-Maryland Milk Producers Association, presumably it 
can purcuase from another cooperative in Pennsylvania. 

Mr. Hearty. That is correct. 

Mr. Maerz. Under this bill these cooperatives would be given 
legislative exemption to get together in groups to bargain with the 
dairy here in Wasshington, D.C. But if an independent dairy has, 
for example, been cutting the price, this group of cooperatives might 
decide that it does not wish to have that dairy participate in these 
bargaining discussions. 

Mr. Hearty. That is right. 

Mr. Materz. Literally, the group of cooperatives could exercise a 
considerable lever over this independent dairy in requiring it to make 
a price rise. 

Mr. Hearty. No more than they can now. 

Mr. Maerz. Why not ? 

Mr. Heary. Let us take a market in which there are four dairies 
and one cooperative. That would be an unusual market, but let us 
assume it. And that this cooperative had normally gone to the first 
three dairies and bargained individually for the sale of their milk and 
they had never gone to the fourth cooperative, nor had they ever 
been able to sell milk to them. We will assume the passage of this 
legislation. 

The CuairMAn. Suppose they get together and refuse to sell milk 
to that independent dairy, since it refuses to abide by the price that 
they want. They could refuse to sell him milk, could they not? 

Mr. Heary. Yes, sir; they can do it now. 

The Cuarrman. Then, if the Pennsylvania and Virginia and Mary- 
land cooperatives get together and refuse to sell that dairy, where 
does he get. his milk; in San Francisco, or in Missouri? He could not 
afford to do that, because the transportation costs would eat him up. 

Mr. Heaty. He is in no different position now than he is right today. 

The Cuatrman. Why is he not in any different position ! 

Mr. Heatry. This legislation neither requires the cooperative to sell 
milk, nor requires the distributors to buy it from him. 

The Cuarrman. But he is placed in a position where he can do noth- 
ing—he cannot bargain collectively. They say concertedly, “We will 
not sell you anything.” 
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Mr. Hearty. What they say is, “We will not sell you anything for 
less than we sell it to everybody else. ” Tf he does not want to buy it, 
that is his business. 

The Cuairman. They can even go further, and say, “We will not 
sell you a thing—not at any price.” 

Mr. Heary. Certainly. They could, but it is, certainly, not good 
business. 

The CuarrMan. It may not be good business, but we have to con- 
sider all possibilities when we draft legislation. 

Mr. Heaty. Yes, sir; I am aware of that. 

The CHAIRMAN. Therefore, they could get together and ostracize 
him completely. 

Mr. Hearty. No more because of this than is currently the case. Each 
cooperative is in the business of selling milk at prices. They are not 
particularly interested in anything except a market for their milk at 
a price which would allow them to continue to produce it. And they 
will sell to anybody for that price. 

The Cuarrman. Mr. Donohue. 

Mr. Dononvr. Carrying forward what the chairman mentioned, 
supposing I am a milk dealer, and I go to your cooperative along with 
10 or 12 other dealers and the price is set and I go out and I undersell 
the other 9 dealers; are you not in a position thereafter to say to me, 
“We are not going to invite you hereafter to sit around the bargaining 
table and permit you to purchase your milk from us” é 

Mr. Heaty. No, no; you see—— 

Mr. Dononve. In fact, you are able to boycott me. 

Mr. Hearty. What we are talking about here is the sale of raw milk. 
If the purchaser takes that milk and subsidizes his operation in such 
a way that he can go out and undersell everybody else in the market, 
that is his business, and strictly business between him and the other 
sellers in the market. 

Mr. Dononve. Cannot the other nine dealers come to you and say, 
“Well, now, listen, if you continue to sell milk to him, count us out. 

Mr. Heaty. No; the other nine companies only want the assurance 
that they are not paying more to me for my milk—that is all they want. 

Mr. Meaper. I notice on page 1 of your statement, the second para- 
graph, you state: 

The federation is a national farm organization representing approximately half 
a million dairy farmers and some 800 dairy cooperative associations which they 
own and operate and through which they act together to process and market the 
milk and butterfat produced on their farms. 

Am I clear that as of now the law is that it is possible for these co- 
operatives, on a nationwide basis, to do this? 

Mr. Heaty. Yes, sir. The law allows the cooperatives to bargain 
for the sale of the product, and it does not say that you are going to 
do it in this market. That is what you are asking? 

Mr. Meaper. Is it possible for these 800 dairy cooperatives to estab- 
lish a marketing agency for the entire group ? 

Mr. Heaty. Yes, sir. 


Mr. Mraper. It is. 
Mr. Garstana. The very same question that you are asking. the very 


same fears that are being expressed here, were all expressed in Con- 





gress when the Capper-Volstead Act was passed in 1922, and that is 
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the act which said that these farmers can combine in their individual 
cooperative associations, and which said, also, more than one coopera- 
tive association can use the selling agency in common. But none of 
those fears have turned out. That has been in effect since 1922. It 
never came about. One of the big reasons it never came about is be- 
cause this is a tremendously big, resourceful country 

The Cuairman. The House is in session, and we will have to adjourn. 

Mr. Hearty. Might I ask or make this request? We have collected 
some people here from all over the country—will they be heard in the 
morning ¢ 

The CHatrmMAn, Yes, sir, provided they will be brief in their 
statements. 

Mr. Hearty. They intend to be. 

Tue Cuatrman. We will now adjourn until 10:30 o’clock in the 
morning, at which time we will have as witnesses Mr. Glenn Lake, pres- 
ident of the Michigan Milk Producers Association, of Detroit; Mr. 
George Ziefle, president of the Pure Milk Producers Association of 
Greater Kansas C ity, Inc.; Mr. W. F. Schlenker, manager of the C aoe 
Valley Cooperative Milk ’Association, of W aterloo, Iowa; Mr. W.. 
Grant, general manager, Nebraska-lowa Non- Stock C ooperative Milk 
Association, of Omaha, Nebr.; Stuart Cochran, manager, Denver Milk 
Producers, Inc., of Denver, Colo.; Mr. Lynn E lrod, general man- 
ager, Wichita Milk Producers Associs ition, W ichita, Kans.; Mr. Frank 
Lent, attorney, of the Dairymen’s League Cooperative Association, 
Inc., of New York City; Mr. Ernest Wolfe, president, Central Okla- 
homa Milk Producers, Oklahoma City, Okla.; Mr. E. Agnew, of the 
Pure Milk Association, Chicago, Ill.; Mr. W allace Kirkp: utrick, Anti- 
trust Division, Department of Justice ; Mr. John C. York, executive 
secretary, Eastern Milk Producers Cooperative Assoc iation; and Mr. 
Paul Affeldt, president of the Pure Milk Products Cooperative, 
Fond du Lac, Wis. 

(Whereupon, at 12:10 o’clock, the committee recessed, to reconvene 
at 10:30 o’clock on Friday, August 21, 1959.) 
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FRIDAY, AUGUST 21, 1951 


House or REPRESENTATIVES, 
AntiTrust SUBCOMMITTEE OF THE 
CoMMITTEE ON THE JUDICIARY, 
Washington, D.C. 

The subcommittee met, pursuant to recess, at 10:50 a.m. in room 346, 
Old House Office Building, Hon. Byron G. Rogers presiding. 

Present: Representatives Rogers of Colorado and Meader. 

Also present: Herbert N. Maletz, chief counsel; Kenneth R. Har- 
kins, cocounsel; and Richard C. Peet, associate counsel. 

Mr. Rogers. The subcommittee will come to order. 

First, I want to place in the record a telegram received by the 
chairman from the Northeast Dairy Bloc, by John Hancock, chairman. 

(The telegram follows:) 


HARDWICK, VT., August 20, 1959. 
Hon. EMANUEL CELLER, 


Chairman, House Judiciary Committee, House Office Building, Washington, D.0.: 

Strongly urge favorable consideration of 8S. 753 and/or H.R. 7191 to authorize 
cooperative association to bargain with purchasers singly or in groups. Co 
operatives need this right. 

NorTHEAST Darry BLoc, 
By JoHn Hancock, Chairman. 

Mr. Rogers. The first witness this morning +; Wilbur F. Schlenker, 
manager of the Cedar Valley Cooperative Milk Association, Inc., of 
Waterloo, Iowa. 

Mr. Scuitenker. With your permission, I am going to brief my 
statement. £4959 ; 

Mr. Rogers. You can file it for the record and brief it as you desire. 


TESTIMONY OF WILBUR F. SCHLENKER, MANAGER, CEDAR VALLEY 
COOPERATIVE MILK ASSOCIATION, INC., WATERLOO, IOWA 


Mr. Scuienxer. Mr. Chairman and members of the committee, our 
organization has been in operation for 12 years. There are two things 
that we adhere to very closely. We do not discuss any retail prices 
when we meet with handlers. We bargain only for producer prices. 
And that is the extent of our bargaining. 

We also adhere very strictly to the Robinson-Patman Act, which 
states that we have to get the same price from each of the dealers. 
And we adhere to that, also. 

But the thing that we run into when we start dealing with the 
handlers, when we cannot get them together, is that we have to take 
the bottom price that we get from any one of them. 
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Our experience, when we first started, was that most of us thought, 
and we still do, that we have the right to deal with them collectively 
as a group, but, when these first court cases came up about collusion, 
they came to the conclusion that they were not going to show up at any 
of our meetings. And we have had to deal with them singly. That is 
the situation that we are now in. 

That takes a lot of times, to get the price negotiations in the market, 
because we work and work and work. Finally, after about 2 or 3 
weeks, usually, we can get that job done, but it takes a lot of our time 
and it takes a lot of the handler’s time. 

They told us their prefefence was that they would like to have this 
law clarified, so that they could meet with us as a group. 

We have found from our experience that it is easier to deal with 
them as a group than it is to deal with them singly because, going 
back over the record, we feel that we have done a little bit better, 
dealingwise, when we had them together because the top group and 
the bottom group usually came up to the halfway mark, but that 
when we deal with them singly we are stuck with the bottom boy on the 
totem pole, so to speak. For that reason we would rather have them 
in as a group. 

It might be possible that they would get together in a meeting and 
agree on a price that they were going to go with, but, when they do 
meet with us, they have always come up usually just about midway 
between what the top price is or the top one was willing to pay and 
that of the bottom one. 

Of course, with such experience, you can see that the fellow on the 
bottom is the one that has the least efficient operation, and he is the 
one that is going to stick to that price, because it is cutting his margin 
down, otherwise. And the ones at the top do not want that margin 
down, because some might not take it. That was the excuse that they 
gave to us. 

That pretty well sums it up. 

There is another thing that I want to make clear; that we do not 
have any monopoly in this milk pricing. I have looked over the record 
and I find that we have been in business 12 years. I hate to admit it, 
but our milk price today is lower to the producer as the result of our 
bargaining agency than what it was when we started, and that was 
in 1947. And the consumer price for milk has gone from 16 to 22 
cents. It is going to be tossed into our face at our annual meeting 
the " we do not have any bargaining power. 

I do not mean to tell you that our boys have not been working, 
because they have. Over that period they have been up, and the prices 
have ranged from $3.80 up to $4.90. So we have dealt on prices when 
they were going up, and we have dealt with them going down. I 
thing my board of directors has been very fair in that. 

I do not think from our experience that the price of milk will ever 
et too high in our area, from a producer standpoint. 

(The prepared statement of Wilbur F. Schlenker follows :) 


STATEMENT SUBMITTED BY WILBUR IF’. SCHLENKER, MANAGER, CEDAR VALLEY 
COOPERATIVE MILK ASSOCIATION, INC. 


Mr. Chairman and members of the committee, I am Wilbur F. Schlenker, 
manager of the Cedar Valley Cooperative Milk Association, Inc., located at 
1936 Hawthorne Street, Waterloo, Iowa. Our cooperative is a bargaining 
organization for the 375 dairy producers who own and control the association. 
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The milk produced by our membership is used to supply 100 percent of the 
fluid-milk requirements for the Waterloo-Cedar Falls area in northeast Iowa. 

This milk production is marketed by our organization to 12 proprietary 
handlers in the Waterloo-Cedar Falls area. 

I appear before this committee today as the manager of this organization 
to discuss my experiences as the manager in this matter of bargaining and 
negotiating for producer prices to be paid by the 12 handlers. 

Right now allow me to state emphatically that the bargaining activity of 
our organization is restricted entirely to producer prices. We in no way concern 
ourselves with retail dairy prices. The bill before the committee is, likewise, 
not concerned with retail pricing. 

I respectfully urge favorable consideration of the bill before the committee 
this morning on the ground that my experience in this matter of bargaining 
for prices with handlers has shown conclusively that a charification in the 
existing laws controlling such negotiation is needed if we are to avoid unnecessary 
and complicated negotiations which result only in inefficiency and unnecessary 
and endless delays. 

I have been manager of the Cedar Valley Cooperative Milk Association for 
12 years. In those 12 years I have been faced continually with the problem 
of trying to negotiate prices for milk with our handlers on an individual basis. 
This has created some real administrative problems with us since these negotia- 
tion procedures take a great deal of time from both my schedule and the 
schedule of the individual handlers. Bear in mind that when [ refer to bargaining 
for price for our milk with individual handlers I am not saying that we have 
several prices for milk in our market. 

We are very much aware of, and have consciously adhered to, the require- 
ments of the Robinson-Patman Act under which we are obligated to sell at the 
same prices to each and every handler to whom we supply milk. We are not 
objecting, of course, to this requirement. The reason we are coming before 
the committee today, very simply, is to ask for a clarification of the statute. 
This clarification, we believe, will not only benefit our organization from the 
management standpoint but will similarly be of benefit to the handlers and 
the market as a whole. 

I know for a fact that our handlers will not sit down as a group in the same 
room with myself and the association’s board of directors and discuss specific 
buying levels for milk. This reluctance on the part of the handlers is due 
simply to the fact that all of them are very conscious that should they meet 
as a group to discuss specific buying prices with us they could and probably 
would, under the present interpretation of the law, be subjecting themselves to 
some antitrust action. To my knowledge the handlers with whom I do business 
in the market have no objection to the clarification in the law as proposed in the 
bill before the committee. As a matter of fact, they have on many occasions 
expressed strong preferences for the privilege of sitting down as a group with 
myself and the board of directors and negotiating for price. 

In summary, therefore, let me say as an individual who is faced with the 
problems we are discussing here today that in my opinion the passage of the 
bill would materially save the time of folks in my position as well as the time 
of people representing the handlers who buy our milk, without in any way 
decreasing the effectiveness of the present antitrust laws. 

I personally believe that the present law permits what we are recommending 
here this morning. However, because of the uncertainty which has developed, 
I strongly urge the committee to favorably report the bill and support its 
enactment in order to remove any doubt. 


Mr. Rocers. What. percentage of the producers in your area does 
the Cedar Valley Cooperative Milk Association cover 

Mr. Scutenker. We have 100 percent, in the market, other than 
the competition that the distributor, or the producer-distributors, 
give. And we have four of those in the market. 

Mr. Rocers. Producer-distributors ? 

Mr. Scutenker. That is right. 

Mr. Rogers. Aside from that, you handle all of the producers in the 
area except the four who are not in the organization ? 
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Mr. Scurenxer. That is right. I want to point out that the pro- 
ducer-distributor is the one who produces his own milk, bottles and 
sells it. Our milk dealers do not have a corner on the market. 

Mr. Rocers. Percentagewise, have you any figures as to the four 
producers and as to the cooperative ? 

Mr. ScnienKer. I would say that it would run about 8 percent of 
the market. 

Mr. Rogers. And the cooperatives would have the balance ? 

Mr. Scutenker. That is right. 

Mr. Rogers. Are you in a situation where fluid milk is being 
shipped into the area ? 

Mr. ScurEenxker. Yes, we have been. We have had plants in Minne- 
sota take over the sale of milk entirely from some of the plants in 
Waterloo. They came into the market and went back out of the 
market. 

Mr. Rogers. Does it have anv effect unon the wholesale-retail price? 

Mr. Scutenxer. No. Apparently, it does not. because they came 
into the market during the stable period and left before that stable 
period was over. What eventually hapnened in that particular case 
is that the producers supplying the plant joined our organization. 
They all became one again. 

Mr. Matrtz. Presently, your association does not find it necessary 
to bargain in groups with other sssociations, is that right ? 

Mr. Scnienker. Yes, we do. We have three other associations that 
market that have a membership—we have dual memberships with 
those associations. 

Mr. Maerz. What other associations do you bargain collectively 
with? 

Mr. Scutenxer. We have been bareaining with the Maquoketa 
Valley Dairy at Arlington, Towa, and the Highland Coonerative 
Creamerv. and with the North Iowa Milk Producers Association at 
Meson City. ‘ 

Mr. Matrrz. You get together with those groups now for bargain- 
ing purposes? 

Mr. ScrirnKer. We do not get together with them. They ask us 
to bargain for them and represent them entirely. 

Mr. Maretz. In other words, you represent other cooperative 
groups? 

Mr. Scnrenxkrr. That is correct. 

Mr. Maerz. And they bargain with vou? 

Mr. Scutenxer. That is right. I might add that those producers 
that we represent are, also, members of our association. 

Mr. Matrrz. You can do that under the present law? 

Mr. ScrtenKrr. Pardon? 

Mr. Marrtz. Thev sare members of vour cooperative ? 

Mr. Scrtrnxer. That is right. They operate within their own 
local associations and they are members there and, also, members of 
our association. 

Mr. Martz. Thev are members of your cooperative ? 

Mr. Scurtenkrr. That is right. 

Mr. Matrrz. Rut you do not bargain collectively with other co- 
operative associations? 
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Mr. ScuitenKeEr. No, we have not up to the present time. 

Mr. Maerz. Can you conceive of any instance where you would 
find it necessary to bargain with any other cooperative association ? 

Mr. ScutenKer. We are trying to decide that factor now. They 
are having a meeting in Iowa today on that. What is going to come 
out of it, 1 do not know. It is getting pretty hard to deal with these 
cases in Lowa now. 

Mr. Marerz. You are having a meeting now to decide whether it 
would be desirable for your association to bargain with other coopera- 
tive associations, is that it? 

Mr. Scutenker. That is correct. 

Mr. Maerz. And in the event that it was deemed desirable, would 
you go ahead and bargain with the other cooperative associations? 

Mr. ScuLenkKer. We would have to form a cooperative organiza- 
tion to do that, and that is what they are checking. 

Mr. Maerz. To form a new cooperative ¢ 

Mr. Scutenker. That is right, to cover that. 

Mr. Maerz. Would you consider it desirable to bargain collec- 
tively with other separate cooperative associations ? 

Mr. Scutenker. We would like to do that. However, we asked 
the handlers about that, and they said that they would have no part 
of it, with the setup the way it is now. 

Mr. Maerz. Why ? 

Mr. Scu.enkKer. Because they are afraid to be brought up under 
the antitrust. 

Mr. Marerz. You mean that the dealers would be afraid to get 
together ¢ 

{r. ScuLenkKeEr. That is right. 

Mr. Maerz. But would the cooperatives be afraid to get together? 

Mr. ScHLENKER. We are checking into that now, and we are going 
to find or hire some counsel to find out. I will be very frank with you, 
I do not know what the law is on it. 

Mr. Marerz. I have no further questions. 

Mr. Perr. You said that the producer handlers in your area produce 
approximately 8 percent of the milk? 

Mr. ScHLENKER. Yes. 

Mr. Peer. What percent of the milk do they distribute? 

Mr. Scu_teNnKER. They distribute that amount. 

Mr. Perr. They are not big organizations? 

Mr. ScHLENKER. No. 

Mr. Peer. Ina letter from the Federal Trade Commission this state- 
ment was made, concerning the report of the Senate Committee on 
Agriculture and Forestry on S. 753, stating as a justification for the 
measure as follows: 

Under the Robinson-Patman Act the cooperatives may not discriminate in 
price between handlers. In the past this has required negotiations with each 
handler for the price, which, when generally arrived at, must be uniform. By 
permitting joint negotiation with all handlers at one time, the bill would provide 
amore direct, efficient way of reaching the same result. 

I take it that you agree with that statement ? 

Mr. Scutenker. Yes. 

Mr. Perr. And yet this letter continues, and says: 

That statement assumes that the Robinson-Patman Act, in forbidding certain 
price discriminations, requires sales at uniform prices. In fact, however, that 
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act does not prohibit all price differences, but only those having anticompetitive 
effects and not falling within any of the Act’s several exceptions. 

If this statement by the Federal Trade Commission is true, is there 
any justification for the legislation that you seek to have enacted? 

Mr. ScuienKker. That is the one that we go by. We have inter- 
preted that to mean that we can meet with them. But the handlers are 
not taking that attitude on it. It is not a question of whether we can 
deal with them from our standpoint. It is a question whether the 
handlers will meet with us to do it. 

Mr. Peer. But the fact of the matter is that you can bargain fora 
better price at the presext time under the present law 4 

Mr. Scuienker. No, we cannot bargain for a better price from 
one of the handlers as against another. We have to charge them all 
the same price in the market. 

Mr. Pererr. Is there a Federal marketing order in your area? 

Mr. ScuLenker. Yes. 

Mr. Peer. That hasa minimum price fixed ? 

Mr. Scutenker. That is right. 

Mr. Peer. Is the price that the cooperatives get for their milk at 
that low level ? 

Mr. Scu_enker. No, it is not. 

Mr. Peer. It is higher than that ? 

Mr. Scuienker. It is higher than that. When that market order 
came into existence the handlers, in negotiating the price above the 
market order, did so before it came into effect. So that the day it went 
into effect it was higher. 

Mr. Peer. Your cooperative producer embraces 100 percent of the 
area ¢ 

Mr. Scuienxker. Yes. 

Mr. Peer. You are 12 years old? 

Mr. Scuienker. Yes. 

Mr. Peer. When you first started did you represent all of the 
producers / 

Mr. Scutenker. We did not. We represented about 50 percent of 
them. 

Mr. Peer. And since that time the rest of the producers have come 
into the organization ? 

Mr. Scutenker. That is correct. 

Mr. Peer. That isall. 

Mr. Rocers. Thank you, Mr. Schlenker. 

Mr. Scuienker. Thank you. 

Mr. Rocers. The next witness is Mr. Paul Affeldt, president of the 
Pure Milk Products Cooperative, Fond du Lac, Wis. 





TESTIMONY OF PAUL AFFELDT, PRESIDENT OF PURE MILK 
PRODUCTS COOPERATIVE, FOND DU LAC, WIS. 


Mr. Arretpr. Mr. Chairman and members of the committee, I am 
Paul Affeldt, a dairy farmer from Sparta, Wis. I am president of 
Pure Milk Products Cooperative, a dairy farmers’ cooperative bar- 
gaining association with headquarters in Fond du Lac, Wis. My 
cooperative has a membership of about 15,000 dairy farmers, most of 








ee Eee 


GROUP BARGAINING BY MILK COOPERATIVES 55 


whom are scatter ‘ed throughout the State of Wisconsin, although a 
few are in northern Illinois, and in the Upper Peninsula of Michigan. 

Milk from these members is delivered to more than 200 dairy plants 
and some 150 different companies. About one-third of the membership 
delivers grade A milk for fluid use in numerous markets while the 
remainder deliver milk of manufacturing grade to plants making a 
variety of dairy products which includes’ practically every manufac- 
tured dairy product known in our area. Fluid milk is sold for use in 
Chicago, Milwaukee, Green Bay, Appleton, Oshkosh, Sheboygan, 
Stevens Point, Wausau, and numerous other smaller northeastern 
Wisconsin markets. 

We have no plants operated by our association, but bargain with the 
various plant operators for prices, hauling conditions, and rates, premi- 
ums for bulk milk and other conditions of sale. We employ qualified 
fieldmen to verify the butterfat tests and weights of milk sold. 

In fluid markets, especially, we experience considerable difficulty in 
bargaining with handlers separately when each fears that some other 
handler may negotiate a purchase price for milk which may provide 
a competitive advantage in the market. We have found it extremely 
difficult to negotiate prices for producers unless we can get buyers in 
the same meeting so that all handlers know they are paying the same 
price in a given market. 

Similar problems occur when several cooperative bargaining asso- 
ciations represent members in the same market and h: indlers play one 
group against another in an effort to hold producer prices at a mini- 
mum. We have experienced this problem in widely scattered areas 
from northern Wisconsin to northern Illinois. 

We believe that there should be no question in the minds of milk 
handlers of our right to sit down with them and bargain collectively 
in order to get a milk price which will permit dairy farmers to enjoy 
a living income. Therefore, we urge enactment of bill H.R. 7191 to 
clarify this right. We have urged such a bill for several years in the 
Senate and are extremely happy to see such a bill introduced in the 
House by our own Wisconsin Congressman Robert Kastenmeier. 

In conclusion, I wish to thank the committee for permitting me to 
appear here today in support of this bill. 

Mr. Rogers. Thank you, Mr. Affeldt. 

Are there any questions ? 

Mr. Meaper. I would like to ask you this, do you have competition 
in your area ? 

Mr. Arretpr. Absolutely. 

Mr. Meaper. What percent of the market do you supply in this area ? 

Mr. Arrevpr. It varies widely. I would say that in the membership 
in the various plants that we have would vary all the way from, per- 
haps, 30 percent of the patrons in the plant who would be our mem- 
bers up to 95 percent. 

Mr. Meaper. Which one would be the 95 percent ? 

Mr. Arrevpr. I could not tell you that right offhand. 

Mr. Meaper. You sell in the Chicago area. Do you know what 
your percentage of the Chicago market 1s? 

Mr. Arretpr. I would judge about 20 percent. 

Mr. Meaper. That is what you sell there ? 
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Mr. Arretpr. Yes. 

Mr. Meaper. You do not know offhand or have in mind where it 
might go as high as 95 percent ? 

Mr. Arretpr. No, I do not. I could not tell you. I could supply 
the information to the committee. 

Mr. Meaver. Do you have other competitors ¢ 

Mr. Arrexpr. We have other bargaining cooperatives that we 
would like to have the right to sit down with, and deal collectively 
with, these milk handlers. It has been stated by the previous witness 
who gave testimony that in a good many cases we have these smaller 
groups that have started out and in order to show that they are doing 
something for their producers, they will break down the negotiations 
with other organizations. 

For instance, in bulk milk premium, for instance, our organization 
may be bargaining for a 10-cent bulk premium, and somebody else 
will sit down with them and in their negotiations will come out and 
take a 5-cent bulk premium. That breaks it down for the entire mar- 
ket, because when one of these handlers gets it for 5, the rest are not 
going to pay 10. 

Mr. Meaper. There is nothing to prevent the producers from get- 
ting together right now, is there? 

Mr. Arreitpr There is nothing to prevent them. At least, that is 
the way I interpret the law. But several of the cooperatives, and most 
of the handlers, are afraid of these court cases, and refuse to do it. 

Mr. Meapver. Thank you. That is all. 

Mr. Peer. You soaplelh that you have difficulty with the dealers 
presently when they operate independently. Do you anticipate that 
when these dealers are able to get together at the bargaining table 
that you will be able to handle them better ? 

Mr. Arretpr. I have found that when we can sit down around the 
table and everyone is giving testimony and everyone is hearing the 
same thing in the bargaining as to the price that is being mentioned, 
then we know what each one’s thinking is. We would rather sit down 
with them all at the table at one time, rather than to run around and 
do it individually. 

Mr. Peer. Thank you. 

Mr. Meaper. Let us take a hypothetical case, for the purposes of 
making the point. Suppose in Oshkosh you supply about 50 percent 
of the milk, you would like to sit down with every possible dealer in 
the Oshkosh market at one time, I presume. And I presume you, also, 
have other competitors representing the producers at that same table, 
so that there would just be one negotiation—all of the producers on 
one side of the table and all of the dealers on the other side of the 
table, is that it ? 

Mr. Arretpr. Yes, sir. I would like all of the producer represent- 
atives on one side of the table and all of the handlers on the other 
side, yes, sir. 

Mr. Meaper. Thank you. 

Mr. Harkins. During your present marketing efforts, do you dis- 
pose of fluid milk to a variety of customers ? 

Mr. Arretpr. Yes. 

Mr. Harkins. Do you dispose of fluid milk to this variety of cus- 
tomers at the same price ? 
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Mr. Arrevpr. No. 

Mr. Harkins. I think that you testified that the Robinson-Patman 
Act required you to sell at the same price. 

Mr. Arrevpr. We are under two §; fferent Federal orders. 

Mr. Harkins. Do you have more than two prices? 

Mr. Arre.tpr. Under the two different orders there are two separete 

rices. 

Mr. Harkins. Two separate prices ¢ 

Mr. Arrewpr. Yes. 

Mr. Harkins. Do you find that any of your customers are able to 
negotiate a price that is different from that for other people who are 
situated in comparable circumstances? What I am asking is, Do you 
have more than one price within one of these two categories ? 

Mr. Arrevpr. On our fluid milk, not that I know of. 

Mr. Harkins. There are only the two prices ? 

Mr. Arrevpr. That is right. 

Mr. Harkins. Is this exactly the same price per gallon, or does it 
vary, such as for allowances for transportation and other kinds of 
costs, as processing, are concerned ¢ 

Mr. Arrevpt. It allows for transportation cost and zone differential. 

Mr. Netson. I am standing in for Mr. Garstang, Mr. Chairman, 
and if I may, I would like to consult with the witness. 

Mr. Rocers. All right. 

(Consultation. ) 

Mr. Arretpr. In your Federal orders you have several class factors. 
It all depends upon which portion of your milk the market takes that 
goes into the bottle, that which is used for manufacturing purposes, in 
your class 4, and what would go into fluid cream and so forth. Then 
you come out with a blended price. But the producers would all get 
the same blended price. 

Mr. Harxrns. In one of those classifications, in the fluid milk classi- 
fication, do any of your purchasers pay a different price for the milk 
that is going to be used for that purpose as compared with other pur- 
chasers who are, also, going to use the milk for the same purpose ? 

Mr. Arreipr. Not that I know of. 

Mr. Harkins. You have the same price to all of your purchasers 
who are comparably situated ? 

Mr. Arreipr. That is right. 

Mr. Harxrns. Then is it your point that if this bill were enacted 
this price would be arrived at at one time, rather than through a series 
of negotiations? 

Mr. Arrecor. That is right. If we could sit down with these 
dealers, and the Federal order sets the minimum, and we could save 
5 or 10 cents a hundred more, and do it at one time, which we cannot 
do now, we could go out and bargain with them and try to get, per- 
haps, a special pool where the handlers will pay a little more money, 
but at the present time, if you are going to work it in that way, you 
would just have to call on each one separately, and by the time that 
you had gone down the line and had gotten the first one to go along 
with you—by the time you reached the last one, the first one might 
have changed his mind again. 

Mr. Harkins. I think that now when you bargain separately, that 
the price which ultimately becomes the market price is whatever the 
purchaser, who insists on the lowest price, demands, is that right? 
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Mr. Arretpr. That is right. 

Mr. Harkins. And the purpose of this bill then is to establish a 
bargaining mechanism whereby the lowest price offered would not 
be the price the cooperative would have to accept ? 

Mr. Arrevpr. That is right. 

Mr. Harkins. Then the purpose of the bill would be to raise the 
milk price. 

Mr. Arrevpr. I think that would be my intention to sit down with 
the handlers in order to get a better price for our producers, yes. 

Mr. Harkins. Would this be reflected in higher retail prices? 

Mr. Arretpr. Not necessarily. 

Mr. Harkins. It would be reflected in higher wholesale prices? 

Mr. Arretpr. It would reflect higher producer prices, yes. 

Mr. Harxrns. Thank you, That is all. 

Mr. Roeers. That is all, Mr. Affeldt, thank you. 

Mr. Arrevpr. Thank you. 

Mr. Rogers. The next witness is Mr. George Ziefle, president of the 
Pure Milk Producers Association, Kansas City, Mo. 

Mr. Zrertx. Mr. Chairman, I have a prepared statement which I 
shall use as my brief and I will turn it in to the committee, if that 
is permissible. 

Mr. Rocers. Yes. You may doso. 

Where do you live? 


TESTIMONY OF GEORGE ZIEFLE, PRESIDENT, PURE MILK PRO- 
DUCERS ASSOCIATION, GREATER KANSAS CITY, MO. 


Mr. Zrerte. Mr. Chairman, I live on a dairy farm. I am a dairy 
farmer. I live at Lee’s Summit, Mo., 6 miles south and west of Lee’s 
Summit. I sell milk in the Kansas City milk market. 

In addition to being a dairy farmer I serve as president of the Pure 
Milk Producers Association of Kansas City. 

In that association we have slightly above 2,000 dairy farmers. And 
it is for that association I am appearing here today. 

In addition to that, our maine cooperative that is under the same 
order, order No. 13, and whose place of business is Topeka, Kans., 
has asked me to represent them here as well. 

As president of this organization it has been one of my duties with 
the management of group to negotiate prices for our products. 

Our circumstance in my experience has been very similar to that 
of Mr. Affeldt in representing his producers. 

In the two markets of Kansas City, Mo., and of Topeka, Kans., 
there are about 35 milk handlers. 

Our experience has been, and I am sure on some occasions we have 
failed to negotiate a price due to the other confusion that develops 
when one handler makes an offer and in many instances another one 
makes the same offer, but under different paying conditions and we 
have failed to jell these plans by a given date, and nothing has re- 
sulted. 

This past year we just had such an experience and we were parti- 
ally successful. Two years ago we failed. 

This year the handlers were fairly well in sympathy with our de- 
mands, realizing the situation that we were presented with. I said 
that we were partially successful. 
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We feel that clarifying this law so that these handlers could come 
together would most, certainly make our task easier and I think that 
we could accomplish for our members more than we are doing now. 

And I want to put in, too, that this is entirely raw milk products 
that we represent at the marketplace. 

Briefly, that is my statement. 

(The prepared statement of Mr. George Ziefle is as follows :) 


STATEMENT OF GEORGE ZIEFLE, PRESIDENT, PurE Mi_K Propucers ASSOCIATION 


My name is George Ziefle. I am a dairy farmer and my farm is located 6 
miles south of Lee’s Summit, Mo. In addition to being a dairy farmer, it has 
been my pleasure for the last 4 years to serve as president of Pure Milk 
Producers Association of Greater Kansas City. I am here on behalf of this 
association and the Shawnee County Milk Producers of Topeka, Kans., to 
appear in favor of House of Representatives bill No. 7191. As a matter of 
information, Pure Milk Producers Association is composed of slightly over 
2,000 grade A dairy farmers supplying milk for the Kansas City area. The 
Shawnee County Milk Producers represent more than 700 producers supplying 
milk for the Topeka and Manhattan, Kans., area. 

As president of Pure Milk Producers Association it is my duty, along with 
the management of the association, to negotiate prices for our members and 
to help in the orderly marketing of our product. Under the present conditions, 
when attempting to negotiate prices, we find it almost impossible to be suc- 
cessful in any negotiations, since handlers refuse to meet in groups on any 
price discussions. Since members of our two associations deliver milk to more 
than 35 milk handlers, it becomes almost an impossible task to negotiate with 
these plants individually and at the same time come up with a uniform pricing 
method in the market. 

Other cooperatives also represent producers in the Kansas City market and 
we feel a great need that the cooperatives as a group should sit down with 
handlers and discuss their mutual problem so far as the pricing of our product 
is concerned, without fear of reprisals. When I talk about the pricing of our 
product, I mean the price paid by the handlers to our co-op members for their 
milk deliveries which means wholesale prices for the farmer’s raw product and 
has nothing to do with the handler’s retail price charged to consumers. 

The two cooperatives I am representing here today were organized under 
the provisions of the Capper-Volstead Act and until recently felt that they were 
exempt through this act to bargain for a price for their members. Recently, 
with certain court actions being taken against other cooperatives, utter con- 
fusion now exists as to just what the rights of a cooperative are in bargaining 
for its members. We, therefore, urge that H.R. 7191 be enacted into law. 

Mr. Rocers. What percentage of the fluid milk market in the 
Kansas City area is controlled through your milk producers associa- 
tion / 

Mr. Zrerue. Slightly over 80 percent. 

Mr. Rogers. Slightly over 80 percent. You speak of having 35 
milk dealers. 

Mr. Zrerte. That is the two cooperatives. 

Mr. Rogers. Does that include all of the distributors in the area, 
or are there other distributors who do not buy from you ¢ 

Mr. Zirrie. There are very, very few. I would say four or less 
producer-handlers, but the 35 I think is a fairly accurate figure repre- 
senting the handlers in the two markets that the two associations have 
dealings with. 

Mr. Rocers. Are the chainstores customers among these 35 dealers ? 

Mr. Zrertr. The chainstores as such buy no milk from us. 

Mr. Roger. Do you know how they buy it in your area ? 
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Mr. Zrerie. They buy it through a handler. 

Mr. Rocers. That you may have sold to ¢ 

Mr. Zirrie. Yes. 

Mr. Rocers. Has your area had the experience where fluid milk 
was shipped into the area from outside and the price broken as a 
result of that? 

Mr. Zrertr. Not recently. We have a fairly short market. We 
have, as an association, brought milk into the prior customers. 

Mr. Rocers of Colorado. Thank you, Mr. Ziefle. We appreciate 
your appearance here today. 

Mr, Zrerte. Thank you. 

Mr. Rogers. The next witness is Mr. Stuart Cochran, general man- 
ager of the Denver Milk Producers, Inc., Denver, Colo. Weare glad 
to see you here. I know that the weather out there is better than here, 


TESTIMONY OF STUART COCHRAN, GENERAL MANAGER, DENVER 
MILK PRODUCERS, INC., DENVER, COLO. 


Mr. Cocnran. Mr. Chairman and gentlemen of the committee, my 
name is Stuart G. Cochran and I am employed as general manager 
of Denver Milk Producers, Inc., a milk producers cooperative repre- 
senting the interests of 1,400 producers supplying the Denver, Colo., 
market area. The metropolitan area has an estimated popul: ition of 
850,000 and the total population served by all handlers buying from 
our producers will approximate | million people. 

We supply the raw milk for 37 handlers; and we supplement the 
supply of two handlers in Colorado Springs, Colo., who buy the 
major portion of their milk under the Colorado Springs-P ueblo Fed- 
eral order No. 94. Nine of the 37 plants supplied are divisions of 
national concerns, the remaining 28 are loc ‘ally y owned, independent 
operators; one of the two handlers supplemented in ¢ ‘olorado Springs 
is a branch of a national concern, the other a_ locally owned 
independent. 

in order to bargain effectively and to insure our producers receiving 
proper compensation for their product, it is essential to have the 
considered opinion of all handlers developed in group negotiation 
meetings. In past negotiations we have been plagued by the relue- 
tance of some handlers to sit in negotiation meetings, and on occasion 
we have been refused the advantage of their attendance because of 
their expressed confusion on legal] angles involved. 

Our producers have succ essfully managed and maintained a market 
from January 16, 1943, to date, without State or Federal regulation, 
though we have had maximum cooperation from the House “of Rep- 
resentatives and U.S. Senate through your passage of various legis- 
lation beneficial to dairy farmers. Perhaps the outstanding ree ‘ent 
example is your continuance of the school milk program at an accele- 
rated rate. 

In the Denver, Colo, area our dairy farmers are indeed grateful 
for your past considerations. Once again we feel a need to call upon 
you asking your favorable action, this time on legislation contained in 
H.R. 7191. In our area, we ask ‘only the right to conduct our affairs 
legally and in a manner that will reflect to the ultimate credit of 
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local and national agricultural producers. Producers, unable to bar- 
gain effectively for prices on their raw product, can only look forward 
to further price declines at a time when every other segment of our 
economy is on an upward trend. Bargaining, properly conducted, 
is our most effective tool. 

We feel that H.R. 7191 provides clear legislative authority to dairy 
cooperatives to bargain singly or in groups for the selling price of 
raw milk to necessary outlets. Therefore, our 1,400 dairy farmers 
respectifully urge your favorable action on this legislation. 

n behalf of our dairy farmers permit me to say a very sincere 
thank you for the opportunity of appearing here today. I will be 
pleased to answer or to attempt to answer any questions you gentle- 
men have regarding our organization, its functions, and the dairy in- 
dustry generally. 

Mr. Rogers. Are there any questions / 

Mr. Meaper. How much of the market does your organization 
supply in Denver ? 

r. CocHran. Between 90 and 95 percent. 

Mr. Meaper. Is the remaining percentage supplied by another 
cooperative ¢ 

Mr. Cocuran. Party by another cooperative. I would say, Mr. 
Meader, possibly 3 percent by a cooperative in Utah. The remaining 
6 or 7 percent is by local independent producers. 

Mr. Meaver. Thank you. 

Mr. Rogers. Thank you, Mr. Cochran. We appreciate your coming 
here. 

Mr. Cocuran. Thank you. 

Mr. Rocers. Our next witness is Mr. Arnie Agnew of the Pure Milk 
Association, Chicago, Ill. 


TESTIMONY OF ARNIE AGNEW, VICE PRESIDENT, PURE MILK 
ASSOCIATION, CHICAGO, ILL. 


Mr. Acnew. My name, Mr. Chairman and gentlemen of the com- 
mittee, is Arnie Agnew, and I am vice president of the Pure Milk 
Association of Chicago, representing 14,000 very unhappy milk pro- 
ducers. About 6,000 of these are producers in Wisconsin, a similar 
number in Illinois, and the remaing 2,000 in Indiana and Michigan. 
We are somewhat of an operating cooperative, although our main 
purpose is to secure a satisfactory milk price for our producers. 

First, as I say, we are not very happy. Chicago, I belive, has the 
lowest price of any major milk market in the country. We hear a 
lot these days about prosperity, and I guess there is a lot of pros- 
perity, so far as that goes. I believe our national income is higher 
right now than it has been any time in the history of this country, 
but to illustrate our position I would like to go back a ways. I know 
that we cannot live in the past, but in 1952 we had a milk price for 
all of our milk in the Chicago market of $4.51. Last year we had a 
milk price of $3.40 for all of our milk. That is a decrease of 24 
percent. 

_ And milk was retailing for more, that is, at the present time, than 
it did in 1952, in spite of the reduction of $1.11, or almost 21% cents 
a quart, to the producer. 
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In addition to that, I think I am safe in saying that we have ab. 
sorbed about 50 percent increase in costs. I ‘know that mac hinery 
has gone up at least 50 percent. I know that taxes have gone up about 
that much. Labor has increased a similar percentage. And we are 
pretty much in the squeeze, so far as being milk producers is concerned, 

I am old enough to remember the dark days of the 1930’s; they 
were tough days, I recognize, and we were trying to keep the wolf 
away from the door, and I did so myself. I do not know how good 
a job I did, but I did survive. 

But at the same time I could take a given amount of milk in the 
depression days of the 1930’s and I could buy more of anything—I 
could do more building, I could pay more taxes with a similar amount 
of milk. than I can today with a similar amount of milk. 

I believe that it is about time that we have the privilege of bar- 
gaining. We have done some bargaining, but, of course, we do not 
know whether it has been too successful or not. We think we have 
been fairly successful. 

In fact, the last time we bargained the handlers told us that the 
cost-of-milk price was too low and they thought that we should have 
more money. But it is not so easy to get the job done. 

After several meetings we have been able to get a small increase 
in our class 1 price. 

I would like to be sure that, when we do bargain, it is legal. | 
think that we would be in a better position to work out a more sucess- 
ful deal when it comes to bargaining if S. 753 and H.R. 7191 were 
passed into law. 

Mr. Rogers. Do you say that since 1952 you are getting $1 less a 
hundred pounds ? 

Mr. Agnew. $1.11 less. 

Mr. Rogers. Than what you got in 1952? 

Mr. Aenew. Yes. The consumer is paying more today for milk. 

Mr. Rogers. How much more is the consumer paying / 

Mr. Agnew. About 10 percent, 1 would say. 

Mr. Rogers. The consumer has had about a 10-percent increase, 
while you have had about a 25-percent reduction / 

Mr. Agnew. That is right. 

Mr. Rocers. How many different milk dealers do you sell to? 

Mr. Acnew. Chicago is, probably, no different than any other ma- 
jor city. The h: undlers are becoming fewer. I would say that at the 
present time we sell to somewhere between 50 to 60 handlers in 
Chicago and the surrounding area. 

Mr. Rocers. Does your cooperative sell to any chainstores direct! 

Mr. Acnew. No. 

Mr. Rocers. You sell to the dealers? 

Mr. Agnew. We sell through the handlers 

Mr. Rocers. And the dealers supply them ? 

Mr. Acnew. Yes. 
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Mr. Rogers. In the Chicago milk area, do you think it would be | 


possible to get all of the dealers together, if this bill were enacted 
into law ? 
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Mr. Acnew. Yes. I do not think that would be too much of a 
problem, because the handlers in Chicago have an association of 
handlers. 

Mr. Rogers. They have what? 

Mr. Acnew. They have an association, what is known as the As- 
sociated Milk Dealers of Chicago. That is their own organization. 

Mr. Rogers. Some of those may buy from you, and some may buy 
from the Pure Milk Products Cooperative of Wisconsin 4 

Mr. Acnrew. That is true. They buy from several. There are 
several other operating cooperatives, but Pure Milk Association 
handles something over 50 percent of the milk that comes into the 
Chicago market. 

Mr. Meaper. Mr. Affeldt called his the Pure Milk Products Co- 
operative. What is the name of your association / 

Mr. Agnew. The Pure Milk Association. 

Mr. Meaper. That produces some confusion, 

Mr. AcNew. That is very confusing in Wisconsin, particularly. 

Mr. Meaper. He said his association had about 20 percent of the 
Chicago market. How much would you have? 

Mr. Acnew. We have something over 50 percent. 

Mr. Meaper. Was 1958 a real bad year? 

Mr. Acnew. I believe I am correct in making this statement: that 
in 1958 our average price of 33.40 was the lowest price we have had 
since early in the 1940's. In 1946 and 1947 and 1948 our price aver- 
age was higher than it was in 1958. 

Mr. Meaper. Do you have a Federal marketing order? 

Mr. Acnew. Yes; we operate under one. 

Mr. Meaper. How much is your order ? 

Mr. Acnew. It is on a graduated scale. We have 70 cents, that is, 
on class 1, during the months 

Mr. Meaper. Can you not tell me how much that average price is 
above the Federal marketing order? 

Mr. Acnew. How much? I do not get your question. 

Mr. Mraper. You mentioned a figure of $3.40. Can you compare 
that with the Federal marketing order price? 

Mr. Acnew. That is, perhaps, about 7 or 8 cents over the Federal 
market ing order price. It is about 8 cents. 

Mr. Peer. Do you believe that the Federal marketing orders help 
or hurt you in your milk dealings ¢ 

Mr. Agnew. I would say this: I am not willing to throw the Fed- 
eral order out until we have something better to take its place. 

Mr. Peer. If you had the right to deal with the retailers and the dis- 
tributors of milk to get an adequate price, do you think that, when 
they all got together, your lot would be any easier than it is now ? 

Mr. Acnew. Yes; I presume it would be. 

Mr. Peer. What makes you think that ? 

Mr. Acnew. Well, I think that we would be in a little better position 
tobargain. At least, that is my feeling. 

Mr. Meaper. If you did not have that feeling you would not be 
here for this bill ? 

Mr. AcNrew. No, no; naturally. 
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Mr. Perr. Could you tell what percent of the Chicago milk market 
is handled by the major milk producers, such as Borden, and so forth? 

Mr. Acnew. We have what is known as the Big Four. I would as- 
sume that they probably handle about 80 to 85 percent of the milk. 

Mr. Peer. Thank you. 

Mr. Harkins. What factor do you believe caused the price decline 
between 1952 and 1958? 

Mr. Acnew. That is what we were just getting at a few minutes 
ago. Our basic formula is manufactured milk. Of course, manufac- 
tured milk has gone down. The support levels were lowered by the 
Secretary of Agr iculture. That is the reason it went down. 

That is not true in all of the markets, bec ause in many of these other 
markets with higher prices the basic price is established by a different 
formula. In addition to that, we get 70 cents for 4 months, 90 cents for 
4 months over the manufactured price, $1.10 for 4 months, but in addi- 
tion to that we have what is called the supply-and-demand factor. 
And at the present time the supply-and-demand factor is reducing our 
class 1 price by 24 cents. 

When we say 90 cents, that does not mean 90 cents—you subtract 
the 24 cents, that means 66 over and above the manufactured price 
that we are getting for milk that goes into the bottle. 

Mr. Harkins. Are the other cooperatives who deal in the area cut- 
ting the price? 

Mr. Acnew. No. 

Mr. Harkins. Are the purchasers pushing the prices down? 

Mr. Acnew. No. Our Chicago area has quite an orderly market, 
I would say, as far as the retail end of it is concerned. 

Mr. Rogers. Thank you, Mr. Agnew. We appreciate your giving 
us the benefit of your testimony. 

Mr. Acnew. Thank you. 

Mr. Chairman and members, I have a statement here from a neighbor 
cooperative of ours that I would like to read, if permissible. 

Mr. Rogers. Do you want to put it into the record or do you want 
to read it? 

Mr. Acnew. I would like to read it, if permissible. It is a couple of 
pages long. 

Mr. Rogers. All right; proceed. 


STATEMENT OF GLENN LAKE, PRESIDENT, MICHIGAN MILK PRO- 
DUCERS’ ASSOCIATION, PRESENTED BY ARNIE AGNEW, CHICAGO, 
ILL. 


Mr. Acnew. This is the statement of Glenn Lake, president of the 
Michigan Milk Producers’ Association : 


The Michigan Milk Producers’ Association is a bargaining cooperative with 
14,000 members bargaining for their producer-members’ milk with handlers in 
all the principal milk markets in Michigan. This association has been following 
bargaining procedures for a period of 43 vears. While we have surplus plants to 
process milk that is not needed by the dairies who buy our members’ milk, our 
primary purpose and function is to bargain for members’ milk in the members’ 
respective markets. 

The only milk price that is ever bargained for is the fluid milk that is sold 
in the bottle. Products that are made from surplus milk are sold in the com- 
petitive market. In bargaining for milk prices, it has been our endeavor through 
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the years to obtain the highest possible price for our members’ milk, yet giving 
consideration to all economic factors that are involved. 

It is widely recognized that bargaining cooperatives perform a necessary and 
vital service in supporting our agricultural economy. It is further recognized 
that dairy farmers are not maintaining an equitable position with the rest of our 
economy, especially in keeping step with incomes that are earned throughout 
business and industry. 

Dairy farmers are actually operating in an artificial economy rigged by the 
monopolistic powers of labor unions which are supported by Federal laws en- 
forced by the U.S. Government. Dairy farmers are also subjected to the pressures 
of the giant national dairy corporations, and the national chainstore combine 
has an ever-increasing control over the dairy industry. 

When a dairy farmer buys a milking machine or a bulk tank, the price is not 
determined by supply and demand, or on a free-market basis, but by the bargain- 
ing strength of the factory worker who makes it and the price-fixing and pro- 
duction-controlling powers of the manufacturer. Labor would be powerless 
without labor laws, and big business would be weak without their tremendous 
financial resources. 

It should be pointed out, here, that we, as a dairy cooperative, are not asking 
for any special consideration or new legislation that will tend to break down 
or open the door for antitrust violations. 

The Capper-Volstead Act was passed by Congress to assist farmers in main- 
taining a balance of strength between themselves, as a united group, and the 
buyers of their products. This legislation has been most beneficial to dairy 
farmers. It has been, and still is, their strong belief that the Capper-Volstead 
Act gives the right to bargain with the buyers of our products, whether singly 
orina group. Yet the Antitrust Division of the Department of Justice has seri- 
ously questioned this right. 

In 1954 and 1955, we were compelled, by the Department of Justice, to appear 
before a grand jury sitting in Detroit to investigate our business operations in 
the State of Michigan. When appearing before the Federal grand jury, we were 
subjected to harsh and unfair treatment by ambitious Government attorneys 
who accused, and attempted to try and convict us before we had an opportunity 
to explain our procedure in doing business. The Department of Justice concluded 
their investigation in Detroit with no indictment. They just closed their investi- 
gation and went home without telling us anything. 

While we had for nearly 40 years invited the buyers of our milk to meet and 
negotiate prices, the result of the grand jury investigation was that these buyers 
refused to meet and discuss prices and buying conditions of the milk that we 
had to offer for sale to them. This made it very difficult and impossible to carry 
on our business in a businesslike manner. Doing business with 65 dairies in 
the Detroit market alone, it became an impossibility to contact each dairy and 
discuss prices and conditions with them individually. As a result, we were com- 
pelled to resort to advising the dairies, by letter, that if they were to get delivery 
of our milk they would be expected to pay a named price. This resulted in a 
very poor business relationship between us and our customers, and, furthermore, 
may not have been fair to either party concerned. 

The investigation also cost us approximately $20,000 in the way of reproducing 
records, attorney fees, etc. 

In supporting S. 753 and H.R. 7191, we are simply asking for a clarification 
of the Capper-Volstead Act in order that the two essential parties (producer 
and handler) in the dairy industry can conduct the business of determining 
producer prices without fear of being attacked by the Department of Justice. 

We therefore feel that it is imperative that this legislation be passed by this 
Congress, 

For the above-stated reasons, we earnestly solicit your favorable considera- 
tion on these bills. 


Mr. Rogers. Would counsel like to ask some questions ‘ 

Mr. Peer. Witnesses who have appeared here have apparently felt 
that they had to bargain with producers separately, since under the 
Robinson-Patman Act the y may not discriminate in price, that they 
are forced to sell to distributors in the end at the price offered 


by the lowest distributor. Is this the effect of your experience in the 
Chicago market ? 
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Mr. Acnew. I cannot answer that question. 

Mr. Peer. Do you sell milk to the distributors at the same price; to 
all of them ? 

Mr. Aanew. Yes. 

Mr. Peer. That is, in the Chicago area at one uniform price? 

Mr. Acnew. Yes. Where they buy from our own plants. We havea 
uniform plant price. However, through the Federal order there i is 
an allowance for transportation beyond the 70-mile zone. That is 
the only difference in price that there is. But we do have a uniform 
plant charge which is charged to all dealers who buy from our plants, 
Many of our producer-members sell direct, to those who have receiv- 
ing plants in the country, but they all receive the same price. We 
have individual contracts with most of the handlers, I should say. 

Mr. Meaper. Mr. Agnew, let me see if I understand this. What 
is the total number of dealers in the Chicago market ? 

Mr. Acnew. I would say that there are probably about 50 handlers 
in Chicago. Of course, we operate in Chicago and the surrounding 
area of Chicago. We probably sell to another 10 or 12 handlers there. 

Mr. Meaper. You do not sell to all of those 50 dealers, do you? 

Mr. Acnew. No. Many of our members sell to them. As I say, 
some of these handlers have their own customers. 

Mr. Meaper. You have about 50 percent. Mr. Affeldt felt that he 
probably had about 20 percent of the Chicago area. What I am try- 
ing to get at is: Does Mr. Affeldt’s association sell to the same dealers 
that you do? 

Mr. Agnew. It is possible. 

Mr. Meaper. And they get part of their milk from you and part 
of it from Mr. A ffeldt ? 

Mr. Acnrew. They may be getting part of it from Mr. Affeldt’s 
members. That is possible. 

Mr. Meaper. So, he sells to the dealer that you, also, sell to, at the 
same price that you do? 

Mr. Aanew. Well, now, I do not think I can exactly say that. I 
would have to clarify that statement. I think Mr. Affeldt made the 
statement that they were not an operating but a bargaining coopera- 
tive. Pure Milk is an operating cooperative. We have plants in the 
country, whereas Pure Milk Products does not have any plants in 
the country. They bargain for their members in these various plants. 
I should say that, to clarify that, if that helps you. In other words, 
the Pure Milk Association owns the plants in the country, and our 
members supply milk to these plants. And in turn we sell that milk 
to the handlers. 

But where you are not an operating cooperative, you are a bar- 
gaining cooperative; perhaps you have a me mbership where you 
are selling the same product, but the handler is buying that directly 
from farmers. A bargaining cooperative tries to bargain and i improve 
the price for its members who are selling to the handlers. 

Mr. Meaper. You do not know what Mr. Affeldt’s members are 
getting for their milk; whether it is the same or greater or less than 
the price that you get? 

Mr. Acnew. Well, the producer price would be the same. We op- 
erate under the same order pretty much, although we are under a 


different order down in South Bend, where Mr. Affeldt does not 
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operate, and in turn he is under a different order in northern Wis- 
consin, where we have no members, But anything under order 41, 
why, the producer gets the same price. At any of our plants that 
we operate in the country we have a uniform price to all of the 
handlers. 

Mr. Marerz. As I understand it, one of the reasons you are urging 
this legislation is that it would be much more convenient for your 
cooperative association to bargain with a group of dealers; is that 
correct ? 

Mr. Acnew. We feel that it would be, 

Mr. Maerz. And the dealers have not sat down and bargained with 
you as a group because they were afraid of the antitrust laws; is 
that right ? 

Mr. Agnew. I would not know whether they are afraid of the 
antitrust laws or not. 

Mr. Materz. But the dealers are afraid to bargain with you jointly ; 
is that correct ? 

Mr. Acnew. We have bargains. 

Mr. Materz. With dealers jointly ¢ 

Mr. Acnew. We have bargains, but I think—— 

Mr. Maerz. Do you bargain with groups of dealers ? 

Mr. Acnew. As I say, they have an association. 

Mr. Maerz. Does your cooperative association sit around the bar- 
gaining table with a group of dealers ¢ 

Mr. Acnew. When price is negotiated. 

Mr. Maerz. With a group of dealers?) When has that occurred ? 

Mr. AcNew. Pardon; it has always been true. We have always 
bargained, for 30 years, with handlers, or with their association, but 
the attorneys for the handlers always raise questions and express 
fears as to such bargaining sessions. This creates considerable prob- 
lems for us, which we want to eliminate. 

Mr. Maerz. If you now bargain with the handlers collectively, 
why do you need this legislation ? 

Mr. Acnew. As I say, I do not know whether it is legal or not. 
I do not know whether the handlers know whether it is legal or not. 

Mr. Marerz. But you do it anyway, not knowing whether it is 
legal or not. 

Mr. Acnew. I guess that is it. 

Mr. Maerz. I beg your pardon ? 

Mr. Acnew. I guess that is it, but we have been operating for 30 
years as a coperative in Chicago. And before the Federal order, 
why, there was no other way to negotiate. 

Mr. Materz. In other words, you now negotiate, as I understand 
it, with groups of dealers in the Chicago area? 

Mr. Aanew. We have for 30 years. 

Mr. Mauerrz. Has that ever been questioned by the Department of 
Justice ? 

Mr. Acnew. I do not know. But, after all, labor unions have the 
privilege of bargaining with their employers. I do not know why 
the farmers should not have the same privilege of bargaining with 
their customers. 

Mr. Maerz. But you do that presently. I wonder why, then, you 
feel that legislation such as that proposed here would be necessary ? 
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Mr. Aenew. I think that we would be in a better position. 

Mr. Materz. A better position from what standpoint ? 

Mr. Acenew. I think that we would be in a better position to nego- 
tiate. Ithink that it is quite necessary. 

Mr. Maerz. You do that now—you do that jointly with groups of 
dealers. And it has been said that all in the world that this legis- 
lation would do would be to permit that. 

Mr. Agnew. I think that we would be more secure. That is my 
feeling. 

Mr. Materz. More secure legally ¢ 

Mr. Acnew. Well, I do not know. 

Mr. Marerz. That is all; thank you. 

Mr. Rogers. Thank you, Mr. Agnew. We appreciate your testi- 
mony. 

Mr. Acnew. Thank you. 

Mr. Rogers. Our next witness is Mr. John C. York, executive secre- 
tary, Eastern Milk Producers Cooperative Association, Inc. 

Mr. Netson. I wonder if I might just put in a few figures here 
that would take about 30 seconds before this gentleman testifies, be- 
cause I think it will preserve the continuity of the record and would 
be responsive to a question propounded by Mr. Meader to the last 
witness. 

Mr. Rogers. Go right ahead. 

Mr. Netson. The prices received by farmers for all milk at the 
national average for the years 1952 through 1958 are as follows : 1952, 
$4.85; 1953, $4.32; 1954, $3.97; 1955, $4.00; 1956, $4.14; 1957, $4.21; 
1958, $4.13. 

Mr. Rogers. Thank you. 

We will now hear from Mr. York. 

Do you want to summarize your statement, or place it in the record, 
or what? 

Mr. York. If it is agreeable with you, I would like to read the 
statement. 

Mr. Rocers. Go right ahead. 
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TESTIMONY OF JOHN C. YORK, EXECUTIVE SECRETARY, EASTERN 
MILK PRODUCERS COOPERATIVE ASSOCIATION, INC. 


Mr. York. Mr. Chairman and gentlemen of the committee, my name 
is John C. York. I reside in the town of DeWitt, N.Y. I am ex- 
ecutive secretary of Eastern Milk Producers Cooperative Association, 
Inc., on whose behalf I am appearing today. I have been employed 
by Eastern Milk Producers for the past 12 years. Our offices are 
located in East Syracuse, N.Y. 

I should like to express our appreciation for the privilege of appear- 
ing before this committee and for the opportunity of expressing our 
views on H.R. 7191 and S. 753. 

Eastern Milk Producers Cooperative Association is an association 
of producers, incorporated under the cooperative corporations law of 
the State of New York. We are a qualified cooperative under the 
provisions of the Capper-Volstead Act, in accordance with a deter- 
mination by the market administrator under Federal order No. 27, 
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regulating the handling of milk in the New York-New Jersey area. 
Order No. 27 is a regulation of the U.S. Department of Agriculture 
under the Agricultural Marketing Agreement Act of 1937, as amended. 

Our association is the largest fluid-milk bargaining cooperative in 
the United States. We have approximately 10,000 members, whose 
farms are located in New York State, Pennsylvania, Vermont, Mary- 
land, Massachusetts, and West Virginia. The milk of our member 
producers is marketed in the New York-New Jersey area, in the Boston 
area, and in other areas of the Northeast. A total of 80 proprietary 
dealers buy the milk of our association. 

Our association favors the enactment of the provisions of H.R. 7191 
and S. 753. 

Before stating the reasons for our position in this matter, I should 
like to indicate briefly the character and objectives of the fluid-milk 
bargaining cooperative associations, 

A fluid-milk bargaining cooperative is an association of milk pro- 
ducers organized for the purpose of collectively marketing the pro- 
ducers’ milk. The association does this through collective bargain- 
ing with proprietary dealers to whom the milk is sold. The bargain- 
ing cooperative also engages in a number of other activities for the 
benefit of its member producers, such as checking weights and tests 
of milk. 

In the fiscal year 1956-57 there were 207 fluid-milk bargaining co- 
operatives in the United States. Their marketings had a gross value 
of $1.3 billion, and a net value of $1.2 billion. These figures are 
taken from the publication entitled “Statistics of Farmer Coopera- 
tives,” issued by the Farmer Cooperative Service of the U.S. Depart- 
ment of Agriculture. 

In addition to these cooperatives, there were also in 1956-57 a total 
of 54 regional milk-handling cooperatives, a number of whom sell 
some raw milk to dealers and hence have to negotiate prices and other 
terms of sale for the milk. The gross value of their marketings in 
1956-57 was $873 million, and the net value was $459 million. That 
portion of their milk which is not sold in raw form to dealers is 
either manufactured or is bottled and distributed to consumers and 
other outlets. 

Mr. Meaper. In your statement on page 2, you say that there were 
207 milk bargaining cooperatives in the United States, and then you 
say that there were 54 regional milk-handling cooperatives. That is 
not a cooperative of dealers, is it, the handlers ? 

Mr. York. That is the cooperative. That is according to the defini- 
tion by the Farmer Cooperative Service of the U.S. Department of 
Agriculture, which is one that presumably operates a milk plant. 
And a bargaining cooperative, in our definition of the term, is strictly 
a cooperative that does not handle or operate a milk plant. 

Mr. Meaper. The difference that we are talking about is that which 
exists between Mr. Agnew’s organization, on the one hand, which has 
a plant and operates cooperatively, and Mr. Affeldt’s cooperative, 
which does not have a plant. 

Mr. York. I am not familiar with what they said. 

Mr. Meaper. You heard the testimony, though ? 

_ Mr. Yor. Yes. The principal objective of a fluid milk bargain- 
ing cooperative is to secure a fair price for the milk of its members, 
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It does this through collective bargaining with the proprietary milk 
dealers who buy its milk. In areas subject to regulation under a 
Federal milk order issued under the Agricultural Marketing Apres 
ment Act of 1937, the bargaining cooperative attempts to ac chieve its 
objectives through partic ipation in the proceedings leading to the is- 
suance of an order or of amendments thereto, and ‘by see king, through 
such participation, to obtain the establishment of fair and equitable 
minimum prices for the milk of its member producers. It also at- 
tempts to achieve its objective by negotiating premiums above the 
minimum prices specified in the order. In 1958, the average mini- 
mum price paid under the New York-New Jersey Federal order 27 
was $4.39 per hundredweight tn: the cost of production in New 
York State as reported by. Dr. L. C. Cunningham, of Cornell Uni- 
versity, was $4.85 per sca dveawelate: This is an example of the 
area in which a bargaining cooperative should work in order to 
achieve the objective for which it is or ganized. 

The development of bargaining cooperative associations in the field 
of agricultural marketing is a phenomenon that is peculiar to the 
marketing of fluid milk, though bargaining cooperatives are also 
to be found in a limited way in the case of some other agricultural 
commodities, primarily sugar beets and fruits and vegetables for 
processing. 

Fluid-milk bargaining cooperatives in the New York area have a 
long history behind them. The first fluid-milk ¢ ‘ooperative, known as 
the ‘Orange County Producers Association, was a bargaining coopera- 
tive. It was organized in 1883. In those early years the principal 
problem facing the bargaining cooperatives was to gain recognition 
from milk dealers. The dealers refused to recognize the cooperatives, 
and refused to bargain with them. Asa consequence, lack of stability 
in the market as evidenced by milk strikes was the result of coopera- 
tives’ inability to bargain with the handlers for price improvement. 

In time, producers’ cooperatives gained recognition, but, while milk 
dealers would now gladly bargain with them, singly or in groups, 
new obstacles have arisen. Doubts have been cast on the legality 
under the antitrust laws of collective bargaining between coopera- 
tives and groups of handlers, so that milk dealers are again unwilling 
to sit down at the bargaining table with representatives of the 
cooperatives. 

Mr. Materz. Mr. York, may I ask you this question? You say 
in your statement that “milk dealers would now gladly bargain with 
them”—bargain generally with milk cooperatives. Is that correct! 

Mr. Yors. Yes. 

Mr. Maerz. And the only obstacle is possible illegality under the 
antitrust laws? 

Mr. Yor. Yes. 

Mr. Marerz. How do you account for the fact that no dairies have 
urged support of this legislation, but, that on the contrary, a number 
of dairies have vigorously opposed this legislation ? 

Mr. York. I think that, perhaps, the balance of my testimony will 
get into that area that will help answer the question, and, if it does 
not, I will be glad to go back into it. 

Mr. Maerz. May T ask you one further question? On page 3 of 
your statement you stated : 
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In 1958, the average minimum price paid under the New York-New Jersey 
or 


Federal order 27 was $4.39 per hundredweight while the cost of production in 
New York State as reported by Dr. L. C. Cunningham of Cornell University 
was $4.85 per hundredweight. 

Does that mean that the producers are losing 46 cents per hundred- 

PA 

York. It means that in arriving at the cost of producing the 
100 cai of milk some value must be applied to the cost of the 
labor. And the average labor rate that is generally used and has 
been currently used is aporosematety 90 cents an hour to produce 
milk. And it usually takes between 2 and 3 or 2 and 21% hours to 
produce 100 pounds of milk. This means that, instead of a farmer 
retting the average of 90 cents an hour which is what it costs to hire 
nay help, he is produci ing milk at something less than 90 cents an 
hour as his return for his investment and his k bor. 

Mr. Marerz. In other words, the figure was not an actual cost of 
production figure, but a figure based on a production cost of 90 cents 
an hour; 1s that right ? 

Mr. York. In arriving at the method—— 

Mr. Maerz. You are not talking about the actual cost of produc- 
tion. You are talking about an assumed cost of production on the 
basis of 90 cents per hour to the farmer. Is that correct ? 

Mr. York. In order to determine what the cost is to produce 100 
pounds, you must make a survey 

Mr. Materz. To determine the hourly increment that the farmer 
should be obtaining for his labor? 

Mr. York. Again let me say that in arriving at the cost of pro- 
ducing the 100 pounds one must survey an area to see what are the 

various inputs or requirements that are needed to produce the 100 
pounds of milk. And you have got to assess the value of labor in terms 
what it costs to produce the 100 pounds of milk. And in giving 
the farmer himself the same value on the labor that he might have 
to use if he had to go out and hire the labor, and the cost of room 
and board. And the average labor cost in New York is 90 cents an 
hour. That was the result of the figures that Dr. Cunningham 
arrived at. I am trying to tell you that, taking these figures, you 
are producing milk at less than the average costs are, using the input 
that was used by Dr. Cunningham, which, in turn, means that a 
farmer is producing milk for less than 90 cents an hour. 

Mr. Meaper. On that point, under what auspices did Dr. Cunning- 
ham make this study ? 

Mr. York. What do you mean, “under what auspices”? Do you 
mean whether he did it on behalf of some organization ? 

Mr. Meaper. Yes. 

Mr. York. No. 

Mr. Meaper. Who financed the survey ? 

Mr. York. It was done in connection with Cornell University, 
which is an institution that is working for the public interest. 

Mr. Meaper. I understand that. Did he make a special study of 
the cost of producing milk in New York State on behalf of your 
organization ? 

Mr. Yorx. On behalf of Cornell University, by whom he is 
employed. 
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Mr. Meaver. Were those figures brought to the attention of the 
Secretary of Agriculture before the price was fixed in the Federal 
order? 

Mr. York. On many occasions Dr. Cunningham has been intro- 
duced as a witness, and he has placed these figures into the hearing 
records at the time that the Government was holding hearings 
amending the New York-New Jersey Federal order. 

Mr. Meaper. Would the cost of $4.85—that is, was that submitted 
to the hearings before the order? 

Mr. Yorn. Let me say that the $4.85 was never submitted, because 
these are figures for 1958 and we have not had a hearing on this 
subject for him to put the figures in for 1958. 

Mr. Meapver. Thank you. 

Mr. Rogers. Proceed with your statement. 

Mr. Yorsx. H.R. 7191 and S. 753 would resolve these doubts and 
would remove these obstacles. The provisions of these bills would 
authorize one or more cooperative associations of producers to bar- 
gain with milk dealers or handlers, singly or in groups, for the sale 
of milk produced by their member produce rs. The ability to bargain 
collectively is an elemental right which dairy farmers should have, 
in the same way that trade unions have the right to bargain collec- 
tively on behalf of their members with respect to wages and working 
conditions. Dairy farmers and their cooperatives have, in fact, until 
relatively recently proceeded on the assumption that they had this 
right. 

As indicated, doubts have been raised concerning the rights of coop- 
eratives to bargain collectively. Those who have raised these doubts 
would contend that, while a cooperative association may negotiate 
with a single milk handler, it may not do so with a group of handlers 
at the same time. If their view were to prevail, our association would 
have to carry out separate price negotiations with each of the 80 dealers 
who buy its milk. And each of the other cooperatives in the markets 
we serve would have to do the same thing with each of their buyers. 

Mr. Matrrz. You say that, “if this view were to prevail, our associa- 
tion would have to carry out separate price negotiations with each of 
the 80 dealers who buy its milk.” Did you in the past carry on separate 
price negotiations with each of the dealers ? 

Mr. Yorn. The Federal order itself establishes the minimum prices. 
Consequently, if we were to negotiate with each and every one of these 
separate 80 dealers it would become ne: arly an impossible task. 

Mr. Matrerz. The milk marketing order establishes a minimum 
price? 

Mr. York. Yes. 

Mr. Materz. Do you have any negotiations with the dealers with 
respect to the price which they would be charged ? 

Mr. York. Only to the extent that, perhaps, there may be some local 
competitive conditions that might arise in a specific area with a specific 
dealer. 

Mr. Materz. Do you negotiate with each of those dealers in that 
type of special competitive situation ? 

Mr. York. Separately from what ; the order? 

Mr. Mauerz. Do you negotiate in this special type of competitive 


situation with each dealer separate ly? 
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Mr. York. Yes, yes. 

Mr. Matetz. So, you do not bargain with these dealers collectively ? 

Mr. York. No. 

Mr. Mraver. I would like to pursue one point a little bit further. 
You stated that the minimum price of the order was in 1958. What 
was the actual selling price ¢ 

Mr. YorxK. That would be difficult to determine. There are some 
local competitive premiums of prices above this minimum price that 
may range from 5 to 15 cents. So, I would not know exactly what the 
average selling pr ice would be, over and above the $4.39. 

Mr. Meaper. But it would be something 

Mr. York. It would be something: 

Mr. Meaper. Above it ? 

Mr. York. Yes. 

Mr. Meaper. Mr. Agnew stated that it was 7 cents in the Chicago 
market. Do you think that it might be in that area in your market? 

Mr. York. I would be more inclined to think that it would be around 
15 cents. 

Mr. Meaper. Thank you. 

Mr. Peer. Mr. York, are you familiar with the breadth of pricing 
for bulk milk in the different marketing orders across the countr Vy ¢ 

Mr. York. Did you say bulk milk ¢ 

Mr. Peer. Per hundredweight of milk for fluid consumption. In 
other words, I received the impre sssion from Mr. Agnew that the milk 
that they were selling in Chicago brought $3.51 per hundredweight, 
and I note that in the New York area under the Federal r-arketing 
order it is $4 39, I just wondered; am I correct in believing that is the 
price spread ¢ 

Mr. York. The prices do vary in the various markets throughout 
the country. I would assume that they vary between New York and 
Chicago, as you have indicated. 

Mr. Perr. That is true at the present time ¢ 

Mr. York. Yes. And each of the other cooperatives in the markets 
we serve would have to do the same thing with each of their buyers. 
We do not, of course, agree that this is a correct interpretation of the 
law. Nonetheless, the (ask of bargaining collectively with milk dealers 
has been made difficult. 

I should like to add that the task of collective bargaining has also 
been made difficult by those provisions of the Robinson-Patman Act 
which require that there be no discrimination in price between han- 
dlers. Cooperatives are placed in a position where, while they must 
negotiate separately with each handler, the price eventually arrived at 
must be uniform as to all handlers. The difficulties of achieving that 
are almost insurmountable. 

Federal milk orders, issued under the Agricultural Marketing A gree- 
ment Act of 1937, are now in effect in most of the major markets of 
the Northeast. But the orders provide only for minimum prices to 
producers. Any marketwide payment above the minimum price has 
to be negotiated with the milk dealers. And it is in these negotiations 
that cooperative associations are hampered. 

I should like to emphasize that we see no difficulty in the negotia- 
tion of premiums saaitien ible at a single plant or at several plants of a 
single handler. These should be distinguished, however, from prem- 
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iums above the minimum prices payable on a marketwide basis. It 
is in the negotiation of these marketwide premiums that the problem 
exists. © 

A specific example of the conditions with which we have been con- 
fronted in the past may help clarify what I mean. For the period 
from February through April 1955, producers’ cooperatives in the 
New York area had negotiated a price of $5.38 per hundredweight of 
milk for fluid consumption. This was higher than the minimum price 
which would have prevailed under the Federal milk order. From the 
producers’ point of view this represented much-needed price relief, 
and the willingness of all handlers in the New York area to pay the 
extra amount testified to that fact. Nevertheless, a representative of 
the office of the attorney general of New York State, Mr. William 
Alpert, stated ata public hear; ing on February 21, 1955, that the legal- 
ity of the arrangement between the cooperatives and the handlers 
would be looked into. Mr. Alpert said as follows: 

* * * the attorney general's office is ascertaining the facts surrounding the 
recent agreement entered into between the farmers and the dealers so that, if 
deemed necessary, he can be prepared to enforce the New York antimonopoly 
laws to protect the public interest. 

While nothing came of this, the very fact of Mr. Alpert’s statement 
was enough to prevent handlers from negotiating collective ‘ly ever 
since with the cooperatives on a marketwide basis. 

While the incident just related arose in connection with the admin- 
istration of the State antitrust laws, the effect has been to create 
doubts as to our position under the Federal statutes. 

Mr. Maerz. Assuming that Congress enacted this legislation, a 
witness testified yesterday that it would not preempt State antitrust 
laws, that they would still be operative. Thus, you would have the 
same prob lem, would you not, with the New York State antitrust 
laws that you now have? 

Mr. York. Well, I would conclude that this law would have some 
effect of superseding the State antitrust laws. 

Mr. Materz. It was testified that this legislation would not super- 
sede that. field. 

Mr. York. I am not familiar with all that was put in the record. 
It is my contention that we would have if this law passed not the 
problem of the New York State law. 

Mr. Marrerz. Why not? 

Mr. York. Because I should think that the Federal law would 
supersede the State law. 

Mr. Maerz. State antitrust laws have not been superseded by the 
Federal antitrust laws, since the Federal law is only applicable with 
respect to interstate commerce. Intrastate commerce is fully subject 
to State antitrust laws. 

Mr. York. Well, I think with respect to your question the next 
sentence in my testimony might very well cl: arify our feelings on this 
thing in which I say: 

In any case, drawing our membership as we do from a six-State 
area, it is vital for us to achieve a clarification of our rights under 
the Federal laws. 

Mr. Maerz. Even if Congress did enact this legislation you would 
still have the same difficulty with Mr. Alpert of the State attorney 
general's office, would you not? 
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Mr. York. I might further state that if we do have that trouble 
with the New York State attorney general’s office, after we have this 
law enacted, then we will be prepared to do our work in the New 
York State Legislature in that connection. 

Mr. Maerz. Have you proposed an amendment to the New York 
State antitrust laws to permit collective bargaining as between coop- 
eratives and dealers? 

Mr. York. Would we propose it? 

Mr. Maerz. Have you thus far proposed legislation to amend the 
New York State antitrust laws to permit such bargaining ? 

Mr. York. No, we have not made that proposal as yet. 

Mr. Materz. Thank you. That is all. 

Mr. York. During last fall, our association sought to negotiate 
in the New York-New Jersey area a marketwide price above the 
minimum order price. A meeting was held with the other coopera- 
tives, but we could not proceed with our plans because of the fears 
expressed at the meeting of a possible inconsistency with the anti- 
trust laws. 

Aside from aiding producers, the enactment of the provisions of 
H.R. 7191 and S. 753 would, in our opinion, be in the public interest. 
Fluid milk is one of the agricultural commodities which has so far not 
required any price support by the Federal Government or any other 
form of direct subsidy. But the continuance of this condition in the 
future would depend upon the ability of dairy farmers to negotiate 
a fair price for their commodity. As the antitrust laws stand now, 
however, farmers are hindered in doing that. I think that it would 
generally be agreed that it is far better to farmers to be able to nego- 
tiate a fair price as an alternative to receiving a low price and attempt- 
ing to get a subsidy from the Federal Government. 

Our association has in the past opposed special privileges for co- 
operatives under the antitrust laws, and in public testimony we have 
only recently said that clearly and unequivocally. The bills now be- 
fore this committee would not, however, grant us any special privileges. 
If enacted into law, these bills would give us no rights that trade 
unions and industry do not now enjoy, namely, the right of collective 
bargaining. 

For these reasons, Mr. Chairman, we urge the committee to recom- 
mend the enactment of the provisions of H.R. 7191 and S. 753. 

Mr. Rogers. Thank you. 

Mr. Materz. May I repeat a question which I addressed to you 
previously. 

You have indicated in your statement that milk dealers would gladly 
bargain with the producer cooperatives singly or in groups, but that 
the dealers are concerned with possible legal questions under the anti- 
trust laws, is that correct ? 

Mr. York. That is correct. 

Mr. Maerz. The question I would like again to ask you is this: 
how do you account for the fact that dairies have rather consistently 
opposed this proposed legislation ? 

Mr. York. Well, so far as we know the dealers will gladly bargain 
for a market price premium that we think would be available to us 
through the enactment of this legislation. 

I presume that if dealers have expressed some opposition to the 
enactment of this legislation that that opposition might have been 
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expressed because it might narrow the margin between the producer 
and consumer, and if it narrows that margin it might come from the 
pockets of the dealers. 

Mr. Materz. Thank you. 

Mr. Meaper. Mr. York, I believe that one of the primary concerns is 
the fear that it would result in higher prices to the ultimate consumer, 

And there is another concern that the smaller independent dairy 
would be at a disadvantage compared to the large nationwide corpora- 
tion and thus this bill might give further impetus to the concentration 
of the milk business generally in large dairies, like Borden, Sealtest, 
and soon. And it would be another burden upon the small independent 
dairy. 

Do you believe there is any basis for either of those fears in the effect 
on the ultimate consumer or the ultimate effect on the smaller dairies? 

Mr. York. In answer to the first part of your question, I would have 
to indicate to you that if this bill were enacted the effect upon the 
total price of milk to the producers, while it might be substantial, with 
regard to their existence, the welfare of the dairy farmers, it would 
not be of such consequence that it would affect the price of milk to the 
consumers, that is, the ultimate price. 

I think I have heard some of the testimony this morning discussing 
the fact that the price of milk, for example, to the producers in the last 
few years has gone down and in the meantime the consumers’ price 
has gone up. 

I do not think that this committee should worry so much about the 
fact that raising the price of the milk to the producers is going to affect 
the retail price to the consumers. That is not the problem, so far as 
the level of retail prices are concerned. 

The evidence and the facts point in the direction that farmers have 
not been getting the higher prices, and still the retail prices have been 
going up. 

So as to your first question I do not look to any problem as tora ising 
the price of milk to the consumer because of this bill being enacted. 

With regard to the second part of your question I indicated earlier 
that most of the important fluid milk marketing areas in the United 
States are under Federal regulation. The Federal orders classify milk 
according to how the handler eventually utilizes the milk, whether for 
fluid consumption or fluid cream or manufactured products. And in 
that way it provides for an equal product cost for handlers, because 
if the handler buys this milk from a producer and uses it for manufac- 
turing purposes he then pays a lesser price for it than a handler who 
may buy the milk and use it for fluid milk purposes. 

So that each handler receives an equal Fecal cost for the milk that 
he uses. 

The enactment of this bill would provide for a premium over and 
above minimum prices under the orders, so that each handler would 
be treated equally as far as equal product costs are concerned, and it 
would not work to the advantage of one handler versus another han- 
dler, whether he be big or small. 

Mr. Meaper. Thank you. 

Mr. Rocrers. Thank you, Mr. York. We appreciate your coming 
and testifying. 

Mr. York. Thank you. 
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(Mr. York’s prepared statement is as follows :) 


STATEMENT OF JOHN C. YorkK, EXECUTIVE SECRETARY, EASTERN MILK PRODUCERS 
COOPERATIVE ASSOCIATION, INC. 


My name is John C. York. I reside in the town of DeWitt, N.Y. I am execu- 
tive secretary of Eastern Milk Producers Cooperative Association, Inc., on whose 
behalf I am appearing today. I have been employed by Eastern Milk Producers 
for the past 12 years. Our offices are located in East Syracuse, N.Y. 

I should like to express our appreciation for the privilege of appearing before 
this committee and for the opportunity of expressing our views on H.R. 7191 and 
8. 753. 

Eastern Milk Producers Cooperative Association is an association of pro- 
ducers, incorporated under the cooperative corporations law of the State of 
New York. We are a qualified cooperative under the provisions of the Capper- 
Volstead Act, in accordance with a determination by the market administrator 
under Federal order No. 27, regulating the handling of milk in the New York- 
New Jersey area. Order No. 27 isa regulation of the U.S. Department of Agri- 
culture issued under the Agricultural Marketing Agreement Act of 1937, as 
amended. 

Our association is the largest fluid milk bargaining cooperative in the United 
States. We have approximately 10,000 members, whose farms are located in 
New York State, Pennsylvania, Vermont, Maryland, Massachusetts, and West 
Virginia. The milk of our member producers is marketed in the New York- 
New Jersey area, in the Boston area, and in other areas of the Northeast. A 
total of SO proprietary dealers buy the milk of our association. 

Our association favors the enactment of the provisions of H.R. 7191 and 
8. 753. 

Before stating the reasons for our position in this matter, I should like to 
indicate briefly the character and objectives of the fluid milk bargaining co- 
operative associations. 

A fluid milk bargaining cooperative is an association of milk producers or- 
ganized for the purpose of collectively marketing the producers’ milk. The 
association does this through collective bargaining with proprietary dealers to 
whom the milk is sold. The bargaining cooperative also engages in a number 
of other activities for the benefit of its member-producers, such as checking 
weights and tests of milk. 

In the fiscal year 1956-57 there were 207 fluid-milk bargaining cooperatives in 
the United States. Their marketings had a gross value of $1.3 billion, and a 
net value of $1.2 billion. These figures are taken from the publication entitled 
“Statistics of Farmer Cooperatives,” issued by the Farmer Cooperative Service 
of U.S. Department of Agriculture. 

In addition to these cooperatives, there were also in 1956-57 a total of 54 
regional milk handling cooperatives, a number of whom sell some raw milk to 
dealers and hence have to negotiate prices and other terms of sale for the milk. 
The gross value of their marketing in 1956-57 was $873 million, and the net value 
was $459 million. That portion of their milk which is not sold in raw form to 
dealers is either manufactured or is bottled and distributed to consumers and 
other outlets. 

The principal objective of a fluid milk bargaining cooperative is to secure a fair 
price for the milk of its members. It does this through collective bargaining 
with the proprietary milk dealers who buy its milk. In areas subject to regula- 
tion under a Federal milk order issued under the Agricultural Marketing Agree- 
ment Act of 1987, the bargaining cooperative attempts to achieve its objectives 
through participation in the proceedings leading to the issuance of an order or 
of amendments thereto, and by seeking, through such participation, to obtain the 
establishment of fair and equitable minimum prices for the milk of its member- 
producers. It also attempts to achieve its objective by negotiating premiums 
above the minimum prices specified in the order. In 1958 the average miniumum 
price paid under the New York-New Jersey Federal order 27 was $4.39 per 
hundredweight while the cost of production in New York State as reported by 
Dr. L. C. Cunningham, of Cornell University, was $4.85 per hundredweight. 
This is an example of the area in which a bargaining cooperative should work 
in order to achieve the objective for which it is organized. 

The development of bargaining cooperative associations in the field of agricul- 
tural marketing is a phenomenon that is peculiar to the marketing of fluid milk, 
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though bargaining cooperatives are also to be found in a limited way in the case 
of some other agricultural commodities, primarily sugar beets and fruits and 
vegetables for processing. 

Fluid milk bargaining cooperatives in the New York area have a long history 
behind them. The first fluid milk cooperative, known as the Orange County 
Producers Association, was a bargaining cooperative. It was organized in 1883. 
In those early years the principal problem facing the bargaining cooperatives 
was to gain recognition from milk dealers. The dealers refused to recognize 
the cooperatives, and refused to bargain with them. As a consequence, lack 
of stability in the market as evidenced by milk strikes was the result of cooper- 
atives’ inability to bargain with the handlers for price improvement. 

In time producers’ cooperatives gained recognition, but, while milk dealers 
would now gladly bargain with them, singly or in groups, new obstacles have 
arisen. Doubts have been cast on the legality under the antitrust laws of 
collective bargaining between cooperatives and groups of handlers, so that milk 
dealers are again unwilling to sit down at the bargaining table with represent- 
atives of the cooperatives. 

H.R. 7191 and S&S. 753 would resolve these doubts, and would remove these 
obstacles. The provisions of these bills would authorize one or more cooperative 
associations of producers to bargain with milk dealers or handlers, singly or in 
groups, for the sale of milk produced by their member-producers. The ability 
to bargain collectively is an elemental right which dairy farmers should have, in 
the same way that trade unions have the right to bargain collectively on behalf 
of their members with respect to wages and working conditions. Dairy farmers 
and their cooperatives have in fact until relatively recently proceeded on the 
assumption that they had this right. 

As indicated, doubts have been raised concerning the rights of cooperatives to 
bargain collectively. Those who have raised these doubts would contend that, 
while a cooperative association may negotiate with a single milk handler, it 
may not do so with a group of handlers at the same time. If their view were 
to prevail, our association would have to carry out separate price negotiations 
with each of the 80 dealers who buy its milk. And each of the other cooperatives 
in the markets we serve would have to do the same thing with each of their buyers, 

We do not, of course, agree that this is a correct interpretation of the law. 
Nonetheless, the task of bargaining collectively with milk dealers has been made 
difficult. 

I should like to add that the task of collective bargaining has also been made 
difficult by those provisions of the Robinson-Patman Act which require that 
there be no discrimination in price between handlers. Cooperatives are placed 
in a position where, while they must negotiate separately with each handler, 
the price eventually arrived at must be uniform as to all handlers. The difficul- 
ties of achieving that are almost insurmountable. 

Federal milk orders, isued under the Agricultural Marketing Agreement Act 
of 1937, are now in effect in most of the major markets of the Northeast. But 
the orders provide only for minimum prices to producers. Any marketwide 
payment above the minimum price has to be negotiated with the milk dealers. 
And it is in these negotiations that cooperative associations are hampered. 

I should like to emphasize that we see no difficulty in the negotiation of premi- 
ums applicable at a single plant or at several plants of a single handler. These 
should be distinguished, however, from premiums above the minimum prices 
payable on a marketwide basis. It is in the negotiation of these marketwide 
premiums that the problem exists. 

A specific example of the conditions with which we have been confronted in 
the past may help clarify what I mean. For the period from February through 
April 1955 producers’ cooperatives in the New York area had negotiated a price 
of $5.38 per hundredweight of milk for fluid consumption. This was higher than 
the minimum price which would have prevailed under the Federal milk order. 
From the producers’ point of view this represented much-needed price relief, 
and the willingness of all handlers in the New York area to pay the extra amount 
testified to that fact. Nevertheless a representative of the office of the attorney 
general of New York State, Mr. William Alpert, stated at a public hearing on 
February 21, 1955, that the legality of the arrangement between the cooperatives 
and the handlers would be looked into. Mr. Alpert said as follows: 

“* * * the attorney general’s office is ascertaining the facts surrounding the 
recent agreement entered into between the farmers and the dealers so that if 
deemed necessary he can be prepared to enforce the New York antimonopoly 
laws to protect the public interest.” 
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While nothing came of this, the very fact of Mr. Alpert’s statement was enough 
to prevent handlers from negotiating collectively ever since with the cooperatives 
on a marketwide basis. 

While the incident just related arose in connection with the administration of 
the State antitrust laws, the effect has been to create doubts as to our position 
under the Federal statutes. In any case, drawing our membership as we do 
from a six-State area, it is vital for us to achieve a clarification of our rights 
under the Federal laws. 

During last fall, our association sought to negotiate in the New York-New 
Jersey area a marketwide price above the minimum order price. A meeting was 
held with the other cooperatives, but we could not proceed with our plans 
because of the fears expressed at the meeting of a possible inconsistency with 
the antitrust laws. 

Aside from aiding producers, the enactment of the provisions of H.R. 7191 
and S. 753 would, in our opinion, be in the public interest. Fluid milk is one 
of the agricultural commodities which has so far not required any price support 
by the Federal Government or any other form of direct subsidy. Sut the 
continuance of this condition in the future would depend upon the ability of dairy 
farmers to negotiate a fair price for their commodity. As the antitrust laws 
stand now, however, farmers are hindered in doing that. I think that it would 
generally be agreed that it is far better for farmers to be able to negotiate a fair 
price as an alternative to receiving a low price and attempting to get a subsidy 
from the Federal Government. 

Our association has in the past opposed special privileges for cooperatives 
under the antitrust laws, and in public testimony we have only recently said that 
clearly and unequivocally. The bills now before this committee would not, 
however, grant us any special privileges. If enacted into law, these bills would 
give us no rights that trade unions and industry do not now enjoy; namely, the 
right of collective bargaining. 

For these reasons, Mr. Chairraan, we urge the committee to recommend the 
enactment of the provisions of H.R. 7191 and S. 753. 


Mr. Rocers. Our next witness is Mr. W. JJ. Grant, Nebraska-Iowa 
Nonstock Cooperative Milk Association, Omaha, Nebr. 

Mr. Grant. Mr. Chairman and members of the committee, I have 
a statement that I would like to file. 

Mr. Rogers. You may do so. The statement will be received for 
the record, and you may proceed in your own manner and give us 
the benefit of your views. 

(The prepared statement of Mr. W. J. Grant, general manager, 
Nebraska-Iowa Nonstock Cooperative Milk Association, Omaha, 
Nebr., is as follows :) 


STATEMENT OF J. W. GRANT, GENERAL MANAGER, NEBRASKA-IOWA NONSTOCK 
COOPERATIVE MILK ASSOCIATION 


The Nebraska-Iowa Nonstock Cooperative Milk Association, organized under 
the laws of the State of Nebraska in 1932, is engaged in the marketing of the 
grade A milk of more than 1,700 dairy farmers located in western Iowa and 
Nebraska. At least 95 percent of all the grade A milk produced in Nebraska is 
disposed of by the association to buyers who are engaged in the processing and 
distribution of fluid milk and milk products in Omaha, Council Bluffs, Lincoln, 
Grand Island, North Platte, and other communities throughout Nebraska and 
western Iowa. The milk marketed by the association in 1958 amounted to 
328,630,532 pounds, the gross value of which to such dairy farmers amounted to 
$13,599,971.13. 

The association endorses the provisions of H.R. 7191, the so-called co-op 
bargaining bill, and urges this subcommittee of the House Committee on Judiciary 
to report favorably upon the bill. The proposed legislation is deemed highly 
desirnble, if not imperative, to remove any doubts that may exist concerning 
the right of dairy farmers, through their cooperative associations, legally to sit 
down with the buyers of their milk collectively and negotiate a fair price for 
the sale of their product. A brief explanation of the manner in which milk is 
sold will reveal the basic problem toward which this legislation is directed. 
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The value of milk depends upon the use to which it is put. Almost universally, 
therefore, milk is disposed of on a classified use basis. Milk disposed of in the 
form of fluid milk for human consumption is recognized as the highest valued 
use of the product. Milk used to produce ice cream, cheese, butter, and other 
manufactured products has less value and is paid for accordingly. This method 
of pricing milk was developed by early dairy cooperative associations and was 
recognized by the Congress as the appropriate and proper method of determining 
a reasonable price which distributors should pay producers for their milk when 
it enacted the Agricultural Marketing Agreement Act of 1937, under which 
Federal milk orders have been issued in all the principal fluid milk markets. 
A Federal milk order, issued pursuant to the act, establishes the minimum 
prices which all handlers shall pay producers for milk purchased by them from 
this association for disposition in the Omaha-Council Bluffs, Lincoln, and Grand 
Island markets. Such Federal orders, however, establish only minimum uniform 
prices which all handlers shall pay for milk, and any prices above such order 
prices are arrived at through the process of negotiation between the buyers of 
milk and the cooperative, as the representative of the organized dairy farmers. 
Frequent occasions for bargaining with handlers arise. For example, drought 
conditions may demand an increase in price to stimulate needed production to 
meet consumer needs. Seasonal deficits may require the importing of milk 
at prices above established levels of pricing locally. Industrywide conversion to 
more modern production and handling methods, such as the use of bulk tanks on 
farms may require such substantial additional investments on the farm that 
an increase in the price of milk may be required at least temporarily. The 
necessary delays incidental to the administrative procedures and hearing process 
involved in amending the Federal order may require that prices be revised 
upward through the bargaining process. All of these occasions and others may 
result in price negotiations between producer representatives and the buyers of 
milk. In unregulated markets the bargaining process, of course, is the only 
method available for determining the price of milk. 

In this connection it should be obvious that the sale of milk on a classified-use 
basis contemplates that all buyers of milk for the same use will pay the same 
price per hundredweight for the raw product sold by the cooperative. The 
cooperative cannot charge the several buyers of its milk different prices for milk 
put to the same use. In practice, therefore, all the distributors of fluid milk in 
Omaha, and elsewhere, will pay identical prices for milk of the same butterfat 
content received from the farm. Otherwise such distributors could not long 
remain competitive one with the other in the distribution of fluid milk and its 
products. 

This industry fact necessarily means that when the cooperative bargains with 
buyers for a price for the milk of its members it must reach agreement with all 
the buyers of its milk with respect to the price farmers are to receive for milk 
delivered at the plant of the buyer. The unwillingness of a single buyer to agree 
may prevent agreement by all others. Since agreement by all the members of 
the buying group is essential, bargaining with each separately is impractical 
and time consuming. Separate bargaining affords each buyer an opportunity to 
“pass the buck” by saying that he will consider it only after all the others have 
reached identical agreements. This impedes, if it does not completely thwart, 
successful negotiation. It imposes a handicap to effective negotiation which some 
buyers readily exploit to their advantage. Delay in negotiations can be exceed- 
ingly costly to farmers. Since all producers are represented collectively on one 
side of the table, there should be no question of the legal right of the buyers, as 
a group, to sit on the other side. In labor negotiations this is the established and 
recognized practice. At the present time some buyers of milk are reluctant to do 
this. Certain fears exist that in some way such action may violate the antitrust 
laws and subject them to penalties. Although many lawyers believe, and so 
advise, that such bargaining is perfectly lawful, sufficient uncertainty among 
lawyers exists to warrant legislative clarification. The association believes that 
buyers frequently use this uncertainty as a means of avoiding, delaying, or 
obstructing the bargaining process. Such bargaining is not price fixing. The 
parties to such negotiations have definitely adverse interests. The bill will 
remove an impediment to free and open bargaining with respect to the price the 
dairy farmer is to receive for his milk. 

The association urges that this subcommittee report favorably upon H.R. 7191. 
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TESTIMONY OF W. J. GRANT, GENERAL MANAGER, NEBRASKA- 
IOWA NONSTOCK COOPERATIVE MILK ASSOCIATION, OMAHA, 
NEBR. 


Mr. Grant. My name is Willard J. Grant, and I am general mana- 
ger of the Nebraska-lowa Nonstock Cooperative Milk Association. 

My association is comprised of, 3 psp S 1,750 grade A bulk 

milk producers supplying the total needs of the Omaha-Council 

Bluffs, Lincoln, Grand Island, North Platte, Hastings, and other 
communities throughout Nebraska and western Iowa. 

These producers reside in 55 counties in Nebraska, 7 counties in 
Iowa, and 3 counties in Kansas, 

Last year the marketings from these members totaled approxi- 
mately 330 million pounds of milk, with a gross volume of $13,500,000. 

All handlers in this wide front area are very well scattered. Of 
course, the concentration would be in the larger cities, but from one 
handler to the other the greatest distance would, probably, be some 
275 to 300 miles. Of course, in negotiating with these handlers it is 
necessary to run back and forth across the States, to talk to each one 
of them as individuals. And if we could be in a position to get them 
in together and bargain collectively it would, certainly, make our 
job much easier. 

In our area we are operating under two Federal marketing orders. 
Of course, you have been told here continually that they set the mini- 
mum prices to the producers and the handlers operate on the same 
pricing structure, which is the way it must be. 

We may say, well, inasmuch as we have a Federal regulated market, 
should not we sit back and be satisfied with those particular prices 
as established by the Secretary of Agriculture? I have to disagree 
with that, because there are many, many times, and many reasons 
why the Federal regulated price is not adequate. 

For example, in our markets in the past we have had a number of 
reasons why we have found it necessary to try to attempt to negotiate 
prices over and above those federally regulated prices. 

For example, a couple of years ago we had a very, very severe 
drought situation in Nebraska and the cost of production was high, 
and the Federal market order was not adequate, we did not feel. 
And some of our handlers did not feel that 1t was adequate. As a 
result we were successful in negotiating premium prices over those 
orders. 

We are more or less of a deficit market out there, and have been for 
a number of years. And during the fall and winter months, when the 
production is down and the sales are up, and the schools are opening, 
and so forth, why we have found it necessary to import a sizable 
volume of milk during the fall and winter months. And that. can be 
handled one of two ways, either each handler in the cooperative is 
allocated milk equitably. And if you are 15 percent short in the mar- 
ket, why leave the responsibility of bringing in the additional supply 
to each handler. And he has to look out for his own supply. But 
we do not feel that is the way to approach it. And we have worked 
out full supply contracts whereby we bring in the milk and supply it 
as needed. 
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Conversions to bulk and grade A production necessitate consider- 
able cash outlay for members. As a result, there is another justifica- 
tion for negotiating prices over the Federal order. 

We need clarification of this, so that handlers will not be reluctant 
to sit down with us and bargain collectively. That does not neces- 
sarily mean that they will all come. But when you are selling to 33 
handlers, like we are, and you must contact each one of them indiv idu- 
ally—and keep in mind they are scatter ‘ed over 300 miles radius—you 
find that it is time-consuming and expensive and costly. 

The passage of this legislation would not necessarily mean that you 
would be any better off when you come to negotiating, either. 

Maybe in some markets like in ours we have been f: uirly successful 
on individual negotiation. Maybe we would continue to pursue that 
method. At other times, depending upon the situation we may pre- 
fer to have a joint meeting with all of them to get it ironed out. 

And in any negotiation price alone is not the only factor. 

For years we have in any price negotiations required that all 
handlers sign up uniform price contracts, word for word, so that 
any one of them and all of them know that they are all being treated 
exactly alike. Those contracts word for word must be identical. 

We may go along for a couple of months and negotiate just the 
pricing structure setup according to the understanding that we have 
with our handlers, but then you run into a matter of wording the 
contract that is suitable to all of them. And many, many times in 
the past 5 or 6 years—we negotiate on a yearly basis—we have drafted 
a contract, our attorneys have done so and I have taken those con 
tracts around to the individual plants, and had the managers sign 
right down the line, and I have had as high as 25 of them sign the 
contract, and then you get to another one and he says, “I do not like 
this wording. I agree with it basically, but this word should not 
be in here or this word should not be in there. It should be worded 
differently.” 

And that necessitates going right on back and making the circle 
around and around, convincing the other people that this is the way 
it should be. 

This is expensive, it is costly, and hard to do. 

Negotiating now is getting tougher, anyway, with the smaller local 
handlers generally fading out of the picture and being taken over by 
some larger organization. And when you are dealing with national 
concerns—I do not think it is any secret—they are much more difficult 
to deal with, basically, than the small local handler who lives in the 
hometown and is interested in the welfare of the dairy farmer. 

Mr. Rogers. I understand you said that you have two Federal 
milk orders ¢ 

Mr. Grant. Yes. 

Mr. Rogers. In the Omaha area ¢ 

Mr. Grant. No: one of them sets the minimum in the Omaha-Coun- 
cil Bluffs-Lincoln marketing area, and the other covers the western 
section of the State. The reason that we are operating under two 
orders at this time is because prior to April of last year there was 
another association of milk producers representing the western farm- 
ers. We effected a merger with those people last April, so that we 
have not yet found it adv risable to merge the two orders. 
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I think, gentlemen, that concludes my statement. I will be very 
happy to answer any questions. 

Mr. Rogers. Thank you, Mr. Grant. 

Mr. Grant. Thank you. 

Mr. Roeers. The next witness is Mr. Harold Nelson, of the Pro- 
ducers Association of San Antonio, San Antonio, Tex. 


TESTIMONY OF HAROLD NELSON, GENERAL MANAGER AND AT- 
TORNEY OF THE TEXAS MILK PRODUCERS ASSOCIATION, SAN 
ANTONIO, TEX. 


Mr. Netson. My name is Harold Nelson. My address is 1409 North 
Main Street, San Antonio, Tex. I live on and operate a dairy farm 
near New Brownsville, Tex. I am general manager and attorney of 
the Texas Milk Producers Association, which is an association organ- 
ized under the cooperative laws of the State of Texas of grade A dairy 
cooperatives. engaged in the marketing of grade A fluid milk of its 
member producers. 

The members who compose it are the North Texas Producers of Ar- 
lington, Tex.; the South Texas Producers Association, of Houston, 
Tex.: the Mid-Texas Producers Association, Austin-Waco, Tex.; the 
Coastal Bend Milk Producers, Corpus Christi, Tex.; and the Pro- 
ducers Association of San Antonio, Tex. 

The membership in the federation—that is, the member produc- 
ers—is approximately 12,000 in number. 
with that. Division for many years. We are delighted to have you 
named in the various sections of Texas cooperate together ? 

Mr. Nexson. They are in a cooperative association itself, a federa- 
tion of those cooperatives. 

Mr. Rogers. They are in a federation ¢ 

Mr. Netson. Yes. That is, not all of the cooperatives in Texas— 
just those that IT named. 

Mr. Rocers. That is, the federation ? 

Mr. Netson. Yes, sir. The major markets in Texas, with the ex- 
ception of Houston, are regulated by Federal milk marketing orders. 
Also, El Paso is not a federally regulated market. The other major 
markets in the State are regulated by six different Federal milk mar- 
keting orders. 

The interests of the Texas dairy farmers in this proposed legislation 
is born of frustration and a critical need arising out of their frustrated 
efforts to deal effectively with milk handlers and, particularly, the 
giant corporate handlers selling milk in the State of Texas whose 
constant excuse when requested to consider matters which are vital 
to the industry is that they cannot meet with us other than individu- 
ally because “we will be in violation of the antitrust laws.” 

I notice that some questions have been propounded by counsel and 
by members of the committee wondering whether, why, if this is such 
a good thing as we have contended it is that they should have received 
letters of opposition from the handlers. I would say—and, of course, 
this is just an opinion, but it is based upon experience in dealing with 
these gentlemen—that the letters, probably, arise from two sources or 
two categories of handlers. One, those who misunderstand and are 
not aware of what the bill would actually do. And, secondly, those 
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who want to retain an excuse for refusing to deal in an effective man- 
ner with organized dairy farmers. 

I think that the present critical economic situation in which the 
ed farmers find themselves is pretty cogent evidence of the present 
ineffectiveness of our position when it comes to dealing with these 
corporations. 

There is one thing I do not believe has been touched on by previous 
witnesses, which is a real problem in attempting to deal with these 
giant corporations who operate, let us say, in every market in which 
the federation has members. Certain of those giant corporate plant 
managers will take the position that they cannot meet, even with the 
manager of another plant owned by the same corporation, to discuss 
problems, because it would be a violation of the antitrust laws. 

So, if you cannot talk with, let us say, the X YZ giant corporation 
manager for San Antonio and the same XYZ corporation manager 
for Dallas, and the same giant X YZ corporation manager for Corpus 
Christi at the same time, that serves to frustrate the whole process of 
trying to negotiate anything in the best interests of the dairy farmers, 

Mr. Rocers. In other words, what you are saying is that the so- 
called giants or chains may have separate stores and outlets in Corpus 
Christi and San Antonio and other places ? 

Mr. Netson. Yes. I would not like to name names, in order to 
preserve our position with them. More than one has operations in 
Corpus Christi and in San Antonio and in Dallas and in Houston, 
for instance. And if you cannot talk to them about the problems 
pertaining to those markets at the same time it is just more or less 
a hopeless situation, for this reason: The handlers in Dallas will 
buy milk and process it in Dallas, and they will compete with the 
handlers in the other markets, in Corpus Christi, San Antonio, Austin, 
Waco, even E] Paso—cities clear out in west Texas, 500 miles away— 
so that this milk business is something that no longer remains a little 
autonomous unit insofar as the market is concerned. Modern means 
of transporting milk have made it a thing that the markets are so 
interrelated that you can no longer say that the San Antonio market 
is a separate one and the Dallas market is a separate one. So, you 
have to preserve this relationship, even among the markets. That 
creates another problem. 

The Federal marketing orders recognize that there should be a 
location differential. Under the Robinson-Patman Act, you have to 
charge the same price to all handlers in a like situation. If we suc- 
ceed in negotiating a premium price in San Antonio, it is an impos- 
sible situation, and you cannot collect it unless you can get a like 
premium in Dallas, because the Dallas handler is competing in the 
same market. 

Mr. Rocers. Let me ask you this question: Has this happened: 
That. the so-called X YZ giant corporation beat the price of the Dallas 
cooperative down and then, after they get that price beat down, ship 
the milk from Dallas to San Antonio? 

Mr. Nexson. You have that concisely stated. Yes, sir; that does 
happen repeatedly. ! 

Mr. Rocers. The XYZ corporation, while it may have a general 
buyer, a general management, says, “Well, you go to the plant over 
in Dallas and negotiate there.” 
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Mr. Netson. He will say, “Well, you know, we believe in local 
autonomy, and as long as the manager is making money we do not 
have anything to say about where he buys his milk,” and so forth. 
Or sometimes he will say, “I just have no authority in the matter,” 
even though you know he does have such authority. That has been 
done. And it has been done, like we say in the hypothetical situa- 
tion of the XYZ corporation, when they had to go out and pay more 
for milk to displace local producer milk rather than to agree to buy 
the same amount that the other handlers in the market are willing to 
pay, they would say, “No, we cannot sell it to them if we are not 

oing to get the same price, because we are then in violation of the 

binson-Patman Act.” So, all handlers want to agree to pay a 

remium, and we are in the position of either taking that and not 
selling him the milk, or in not taking the premium. 

Mr. Rogers. You feel that this legislation, if enacted, then would 
mean that you would be in a position to say, “Well, Mr. Manager, 
you bring in your boy from Dallas and your boy from Forth Worth 
and let us get down to the subject” ? 

Mr. Netson. I think he would if he no longer had that excuse, I 
think that he would do it. 

Mr. Rocers. All right; proceed. 

Mr. Netson. I believe that counsel referred to a letter from Mr. 
Kintner, of the Federal Trade Commission. As I understood that 
letter, his position is that he does not feel that it would be a violation 
of the act 1f a cooperative were to price milk to handlers at different 
prices, so long as the disparity in the price did not have an effect on 
competition. Is that a reasonable statement of the position contained 
in the letter? 

Mr. Peer. The letter said anticompetitive effects. 

Mr. Netson. I could not remember that terminology. I say to you, 
as one engaged in considerable negotiations pertaining to the pric 
ing of milk to handlers, I do not believe that you could ever get a 
handler to agree that any disparity in the pricing of the product to 
him and any other handler or handlers in the market would be other 
than one that would fit that description. I cannot conceive of any 
pricing relationship that you could have that would not come within 
that definition contained therein. 

Mr. Peer. This is so long as you deal under the provisions of the 
Robinson-Patman Act. 

Mr. Netson. That is right. Of course, the question has been 
brought up, as I recall, pertaining to the preemption. 

Mr. Maerz. Yes. 

Mr. Netson. So far as we are concerned in Texas, all of the milk 
in the State is in interstate commerce. The Houston market over- 
laps across State lines. All of these other federally regulated mar- 
kets have been found by the Department of Agriculture to be in 
interstate commerce. We would be in interstate commerce. 

Mr. Martz. Has the State attorney general ever invoked the State 
law in this field ? 

Mr. Netson. No; we have never had any action filed against us by 
the State attorney general. At one time, I believe, there was an old 
case in Houston, with which I am not familiar, in which the present 
Governor, the then attorney general, did bring a matter to court, but, 
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as I recall, it was all washed out. There have been considerable years 
since any action was taken. 

Mr. Materz. Is it your considered judgment that dairy establish- 
ments generally are in opposition to this legislation ¢ 

Mr. Newson. I will say this to you; that I meet frequently with 
various representatives of various dairy establishments, and I have 
yet to have the first one even so much as mention this bill tome. I do 
not mean to say that that means they all endorse it, but I say this: I 
think it indicates, at least, a lack of interest in it because they have not. 
And, ordinarily, if they are opposed to something they will be very 
vocal about it. 

Mr. Maerz. Let me ask this one further question. This bill would 
permit groups of cooperatives to bargain collectively with groups of 
dealers. Could not this mean that in certain instances, as a result, 
groups of dealers would have a considerable bargaining advantage 
vis-a-vis the cooperatives ? 

Mr. Newson. I do not see where they would gain any advantage, in- 
asmuch as I understand the provisions of the bill; the joint meetings 
of handlers, where the handlers are meeting jointly, would have to be 
at the invitation of the cooperative or cooperatives, and in their pres- 
ence. Sothey would not be in position to get off in a corner someplace 
and conspire and—— 

Mr. Matetz. I am not talking about conspiring now. Suppose the 
dealers around the table said, “This is the most that we will pay for 
this milk—take it or leave it.” You say, “We cannot accept the offer.” 
And the dealers could go out and try to locate another source of 
pea: : 

Mr. Newson. Yes, sir. 

Mr. Maerz. So that this, in other words, might well permit the 
dealers to have a lever over the cooperatives ¢ 

Mr. Neztson. No; I do not see that they would have any lever, any 
more than they now have. Of course, it would not take that lever 
away from them that they presently have—they presently have that 
lever. 

Mr. Maerz. Each dealer, presumably, bargains individually ? 

Mr. Netson. Presumably, yes. 

Mr. Materz. Well, presumably with the cooperatives 

Mr. Netson. Yes, sir. 

Mr. Maerz. Now, you would permit these dealers to bargain jointly 
with the particular cooperative, and the cooperative needs the deal- 
ers—needs the group of dealers as a marketing outlet 

Mr. Newson. Yes. 

Mr. Maerz. Suppose that this group of dealers says, “We will not 
accept the price.” 

Mr. Nexison. Well, I will tell you that need is a reciprocal thing. 
We need the handlers to process our product, but they need us. Over 
96 cents out of every dollar invested in the dair y industry as a whole 
is invested by farmers. I mean the individual farmers producing the 
milk. The handler, of course, need the milk, and we know that. he 
needs the milk. 

We have to be realistic in our negotiations with him, because if we 
are not he can go to an alternative source of supply. Of course, we 
will not have anyplace to sell our milk. But I do not see that this bill 
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would put him in any better position to tell us that he is going to seek 
an alternative source of supply than he has now. As a matter of 
fact, I think it would probably work the other way. You could never 

et an alternative source of supply sufficient to supply any major mar- 
Fret if you want to get the total supply. You could not do it. 

Under the existing sort of situation, a handler who might be want- 
ing to try to gain a temporary advantage, which is all he can ever gain, 
might make some inquiries and try to be the first one to place an order 
to get the alternative source. About one major handler is all that 
could do it and get the milk. If he is sitting in an open meeting and 
making up his mind with the others, he is not in much of a position 
to be the one to get the temporary advantage. 

Mr. Marerz. The bill provides that the dealers could not bargain 
collectively unless they were invited to do so by the cooperatives. 

Mr. Netson. That is my understanding. 

Mr. Maerz. The cooperatives then would have discretion to deter- 
mine which dealer could collectively bargain with the cooperative. 

Mr. Nerson. I think that is correct, under the present provisions of 
the bill. Speaking only for the people I represent, I would see no 
objection to the bill containing a provision that, if a cooperative wished 
to extend such an invitation to more than one handler, it be required 
to extend such invitation to all handlers to whom it was then selling 
milk. 

Mr. Maerz. In other words, under the bill as presently worded, it 
could mean that the cooperative might not extend an invitation to 
bargain collectively to a particular dealer who, for example, might 
not have adhered to the price structure. 

Mr. Neuson. All of the handlers are included in the price structure, 
because we charge the same price to every handler. 

Mr. Maerz. In Washington, D.C., you do not have the same price 
structure. 

Mr. Nevson. You are talking about retail prices? 

Mr. Materz. I am talking about the dairies who sell directly. 

Mr. Netson. Our position on that is that we refuse to have any dis- 
cussions pertaining to retail prices with any handler. 

Mr. Maerz. We are talking about the sale of raw milk. Suppose 
you have a dairy that decides in its own discretion to cut its selling 
price. Suppose the cooperatives decide that it will not request this 
particular dealer to participate in the joint bargaining discussions. 
That dairy could not then participate in the bargaining discussions, 
even though invited to do he other dealers, because the legality of his 
joining such a discussion might be subject to antitrust prosecution; is 
that not right ? 

Mr. Netson. Well, I see what you are driving at. It would not 
change the existing situation, because we do not have to invite them 
to any conference with ourselves now, if we do not want to. Let 
me make sure that I understand your hypothetical situation. 

Mr. Materz. The cooperative invites dairies A, B, C, D, and E to 
participate in joint discussions. 

Mr. Netson. I follow you there. 

Mr. Maerz. It does not invite dairy F to participate in the joint 
discussions. Dairy F wants to participate, but cannot do so lest it be 
subject to the antitrust laws. 
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Mr. Nexson. Well, I would have no objection to the bill provided 
that any handler who was accepting any such invitation would have 
the ri oht under the act to invite any other handler who is in the 
aie buying milk to attend the discussions. 

Mr. Maerz. In other words, you would suggest, I take it, a modifi- 
cation of the bill so as to require the cooperative which invites certain 
dealers to participate in these price discussions to invite all of them 
in the area? 

Mr. Netson. I will put it this way. I have no objection to any 
such change because, personally, I have no desire to exclude any han- 
dler in the market from any such discussion. 

There has been some concern expressed about what this might do 
to the independent producers or handlers. I think this: I think that 
any objective review of the activities of the cooperatives, generally, 
will show that they are as concerned, if not more concerned than any 
other group, consumer or otherwise, with the preservation of the 
independent handler, because, as has previously been stated here, I 
believe, an independent in a market where it is mainly composed of 
giant corporations is much to the liking of the cooperatives, because 
if some man sitting several hundred miles away makes a decision 
that the giant corporation is not going to do business with you, you 
still have a market there with your independent operator. 

In Texas, some of these giant corporations have recently had com- 
plaints filed against them by the Federal Trade Commission, alleging 
pricing practices designed or tending to eliminate competition. And 
we have seen these small independents go out of business, but not at 
the hands of any cooperative or as the result of any action taken on the 
part of any cooperative. 

Mr. Rogers. It might not be because of any action taken on the 
part of the cooperative, but nevertheless they have been eliminated, 
many of them, because of the practices— 

Mr. NELSON. Of the giant corporation. 

Mr. Rogers. Of the giant corporation. 

Mr. Netson. That is right. 

Mr. Perr. I was just wondering whether you are familiar with the 
hearings held by the House Small Business C ommittee, in which a 
report was filed, relating to price discrimination and distribution of 
dairy products. 

Mr. Newson. Well, to be honest, I am aware of such a report, but 
to say that I am familiar with it, no, I am not. 

Mr. Peer. I note here, in the summary of that report, they come to 
the conclusion—that is, the committee : 

From the foregoing, it is clear that independent businessmen do not believe 
that existing laws are adequate to deal with the problems they presented to 


the committee during the course of the hearings regarding price discrimination 
in the distribution of dairy products. 


I take it that you do not agree with that ? 

Mr. Netson. Yes. I think that is possibly true in connection with 
the operations of the handlers. I think there is possibly room for 
that; yes. 

Mr. Harxrns. At the present time, the antitrust laws would pro- 
hibit the giant purchasing organizations from getting together in 
order to beat down the cooperatives’ price; is that true? 
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Mr. Neuson. Yes. It is against the law for them to do that. 

Mr. Harkins. Are any of them doing it now ¢ 

Mr. Netson. I think it is pretty evident that we think our position 
is that they have in the very recent past, if you mean as of today; 
yes, sir. 

Mr. Harkins. If they are doing that, it would be a violation, as I 
understand it, of present law ? 

Mr. Newson. Yes. 

Mr. Harkins. For them to do that ¢ 

Mr. Nexson. That is right. 

Mr. Harkins. My question is this: If you enact this bill, are you 
not, in effect, putting these people in a position to do exactly that and 
not be subject to antitrust action ¢ 

Mr. Nexson. No, sir. I do not think it does that at all. I do not 
think that this bill authorizes them to conspire, to confederate, to 
collude, or to do anything that they are presently prohibited from 
doing. The point to this whole thing is this: it gets down to the 
practical matter. Of course, I probably oversimplify it in my own 
mind, but. we have a simple situation here. We have the situation 
where an enactment of Congress, the law of the land, says to us as 
dairy cooperatives, “If you sell milk to competitors in any given 
market, sell it at the same price.” 

I do not think there is any argument about that. The only dis- 
parity is one that has no effect on competition. You have got to sell 
it at the same prive We do not think that we have discussed this 
with these gentlemen individually, but there have been some strong 
suggestions made by governmental agencies and actions that have 
indicated that they feel otherwise. So, that puts us in the position 
of having these handlers use that as an excuse for not doing it and 
causing certain of our associations to feel that they do not care to do 
it; that is, for fear that it might ultimately be found to be a viola- 
tion or that they will have to spend large sums of money defending 
such action. 

All we are asking is that you say to us, “Since you have to charge 
the same price to everybody in the market, it is unquestionably legal 
for you to get them all together to decide at one time, because there 
can be no difference in the price.” 

Mr. Harkins. I think your organization might be overlooking this 
point: When you bring the Big Four together in the same room 
for negotiations, and one of them opens his mouth and makes an offer, 
a very low offer, do you not think that the others can hear that and will 
make that same offer? 

Mr. Netson. Possibly. 

Mr. Harkins. They do not need to meet beforehand and make an 
agreement; it can develop right at the table? 

Mr. Nexson. I think this: When you get them in the same room, 
from a practical standpoint, they will no longer be able to engage 
in all of the backbiting, sniping remarks, and the innuendoes that 
they throw at their competitor, and the feeble excuses that they use, 
which are fictitious, because of certain alleged practices that they 
want to tell you that their big competitor is engaged in, and that is 
the reason they cannot do it. They cannot use that sort of argument 
if they are all there facing each other. They just will not do it. 
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They will not look each other in the eye and say the things about 
each other in the presence of each other that they say about each 
other to me privately. 

Mr. Harkins. But they would listen to the first man’s low offer 
and bargain from that standpoint, would they not ? 

Mr. Netson. They might bargain vigorously, but you would have 
them together, and it would not be like having to go day in and d: ay 
out and ; get one down to the fine point of what you are going to do, 
and then the other one raises some infinitesimal thing, and you “have to 
start all over again. It makes a hopeless circuit. You cannot vary 
the testing procedures. You cannot vary anything because, if you do, 
that has an effect upon the competitive situation. So, you have to 
wind up with precisely the same condition. 

Mr. Materz. I think that this concerns some members of the sub- 
committee.. If this legislation were to be adopted, why should not 
Congress permit other ‘industries to bargain collectively ; for example, 
why ‘should not the steel producers be permitted to bargain i in groups 
with groups of automobile manufacturers? What is the difference 
between that type of situation and this situation ? 

Mr. Netson. I will tell you. The only honest answer I can give to 
your question is that I do not know, because I do not know whether 
that is really the case. I do not know a thing about the steel industry 
other than as a customer of it. I am just not qualified to make any 
recommendations. 

Mr. Materz. I know that, but what would be the distinction bet ween 
that type o ation where the steel producers would 
be permitted to bargain collectively with groups of automobile manu- 
fac and the situation here? 

Mr. Netson. Well, as I say, I do not know enough about their situa- 
tion. I have no experience whatever in collective bargaining with 
labor. 

Mr. Materz. Is there not a possibility that, if the Congress should 
adopt this type of legislation, this would serve as a precedent in other 
industries, which would urge similar exemption ? 

Mr. Nerson. Once again [ suppose anything is possible. I guess 
the answer to that is, “Yes, that is a possibility,” but I think that the 
Congress would, certainly, be competent to evaluate and to hear testi- 
mony pertaining to that industry, whether it is desirable. 

Mr. Materz. Basically, your argument for passage of this bill is 
that it will be far more convenient for the cooperative to bargain with 
groups of dealers, rather than to bargain with each of the dealers 
individually. 

Mr. Nerson. I think that “convenient” is a very mild word to apply 
to it. I think it will enable the cooperatives to bargain effectively, 
whereas now they are unable to do so and are hamstrung by the pro- 
vision of one statute that says, “You must charge the same price,” and 
another one which says—that is, they contend, the people we are 
selling to contend—that you cannot talk to us about it all at the same 
time. 

Mr. Marerz. I frankly have never heard of a statute which re- 
quires cooperatives or any group of sellers to sell at the same price. 
I have never heard that is required by the Robinson-Patman Act. 

Mr. Nerson. What is your understanding of what it requires? 
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Mr. Maxrrrz. The Robinson-Patman Act. prohibits price discrimi- 
nat ion where the effect may be substantially to lessen competition or 
to injure or destroy commeelatiels with any person. In other words, the 
Robinson-Patman Act does not prohibit price differentials. It does 
prohibit price discriminations which have a substantially adverse 
effect upon competition. 

Mr. Netson. Would you please tell me how you equate price 
differentials and price discrimination ? 

Mr. Maerz. I would say this: The mere fact that there is a price 
difference does not mean that a violation of the Robinson-Patman Act 
is involved. Quite the contrary; it is necessary, in order to establish 
a violation of the act, to show that the price differential has caused 
an adverse effect upon competition. And, furthermore, under the act, 
even assuming an adverse effect upon competition, if the ‘discrimination 
is in good faith to meet competition and, even beyond that, if the 
differential is cost justified, there is no violation. 

Mr. Netson. I am aware of those situations. 

Mr. Maerz. You made the statement three or four times that the 
Robinson-Patman Act requires a single price. I am simply saying 
that, on the basis of the testimony of the Chairman of the Federal 
Trade Commission, and on the basis of an examination of the Robinson- 
Patman Act itself, there is no requirement in law that sellers adhere 
to a single price. 

Mr. Nexson. I think anyone, doing it from a practical standpoint, 
the committee knows—and I do not think you will ever get any testi- 
mony from anybody in the milk business to say otherwise—that if you 
charge 1 cent. less to a handler to whom you are supplying milk than 
you supply it to others, he will attempt to show that you did make a 
violation. It is conceivable that you could successfully defend, as 
you say, by their failure to prove up one of these things, but it would 
put us in a position of being constantly in court, in jeopardy of being 
in court, and spending every penny we have on counsel. And you 
know the old saying about, “God bless my client,” but it is not good 
a them to spend all of that money. 

cee iate the opportunity to appear before you. I would like 
to make one additional request, if I may. 

I noticed this morning when I came in a statement had been sub- 
mitted to the committee by a Mr. Harvey L. Richards, and my name 
is mentioned. I would like to st: ate for the record that I would like 
to request that I be given permission to file a statement in writing 
within a reasonable time, whatever you wish to state. I would 
like time to go back home to my office and to prepare a statement 
to file in the record of this committee concerning this matter. 

Mr. Rogers. That will be all right. Can you get it in about 10 
(lays ¢ 

Mr. Netson. That will be plenty of time. I thank you very much. 

(At time of final printing, November 16, 1959, Mr. ‘Nelson had not 
submitted statement. ) 

Mr. Rogers. The next witness is Mr. W. Wallace Kirkpatrick, sec- 
ond assistant, Antitrust Division, Department of Justice, who has been 
with that Division for many years. We are delighted to have you 
here, '¢é 

Mr. Hearty. Mr. Chairman, before the Department of Justice wit- 
ness goes on, may I have permission to file statements for Mr. Lent 
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and Mr. Wolfe, who were here yesterday, and Mr. Elrod, who were 
unable to stay over for today’s session ? 

Mr. Rogrrs. Yes; that permission is granted. 

(The prepared statements of Mr. Lent and Mr. Wolfe follow:) 


STATEMENT OF FRANK B. LENT, OF NEW YORK 


In 1923, after 3 years of antitrust work with the Federal Trade Commission, 
I became marketing counsel for the Dairymen’s League Cooperative Associa- 
tion of New York, the largest fluid-milk bargaining and marketing cooperative 
in the world. In such position, and more recently also as marketing counsel 
for a New York, New Jersey, and Pennsylvania group of 90 other cooperatives, 
I have had 36 years of major participation in the type of cooperative and 
dealer bargaining which is the sole subject of this bill. 

Freat difficulty in such bargaining is caused by the feared misinterpretation 
of the Department of Justice that the dealers cannot sit in the room with 
the cooperatives, and one another, to discuss the price of raw fluid milk de- 
livered by the cooperative members to the dealers. This substantially im- 
pedes both “the cooperatives and the dealers in arriving at the right prices 
and terms and conditions from the standpoint of either the sellers or the 
buyers. Discussions with buyers, one by one, necessitate almost endless repe- 
tition and running back and forth, not only as to base prices, but also as to 
the very important terms and conditions such as substantial differentials, 
which heavily affect prices. 

Getting proper producer prices is difficult enough without this artificial De 
partment of Justice interpretation against industrywide bargaining. Even since 
we have had a Federal order and companion New York-New Jersey State orders 
for the metropolitan New York-New Jersey and upstate markets, there have 
been at least five occasions when negotiations were essential to meet local emer- 
gency conditions by adding premiums to the minimum order prices. These nego- 
tiations ultimately resulted in many millions of dollars gained by producers, 
but each time were seriously handicapped and delayed by dealers’ fears of 
Department of Justice prosecution. Dealers have told us they will never again 
so negotiate for premiums because of this legal threat. 

Before the Federal and State orders, when the entire price structure was 
fixed by negotiation between cooperatives and dealers, the conduct of these nego- 
tiations, in which I acted as manager, was almost impossibly difficult because 
of this unclear question of the legality of having more than one dealer in the 
room when price was discussed. Thus, I can well appreciate the great necessity 
for the relief granted by this bill to legalize negotiations between dealers and 
cooperatives in many other areas of the United States where prices are not 
fixed by the Government. We still have a few small markets in this position, 
even in our area. 

This bill should be passed to greatly facilitate such negotiations and get the 
necessary business done in the interest of all the cooperative milk producers. 


STATEMENT OF ERNEST WOLFE, PRESIDENT, CENTRAL OKLAHOMA MILK PRODUCERS 
ASSOCIATION 


My name is Ernest Wolfe. I am president of the Central Oklahoma Milk 
Producers Association, with headquarters in Oklahoma City, Okla. Central 
Oklahoma Milk Producers Association is a bona fide milk bargaining cooperative 
of about 1,200 members throughout Oklahoma. I am a dairy farmer, and have 
served for several years as chairman of the bargaining committee of the co- 
operative. 

Our cooperative has believed for years that we have the right to bargain 
collectively with purchasers of our milk for the price our farmers are to re- 
ceive. This right, however, is constantly being contested and the right is not 
clear. We constantly run into objections to this right because of the uncer- 
tainty in the law. 

There is a real need for clarification of the law as outlined in H.R. 7191. 
We seek only the right to bargain collectively with our purchasers on the farm 
milk price paid by purchasers. We see no way in which this could weaken the 
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effect of the antitrust laws. The purchasers among themselves could not dis- 
cuss resale prices. The cooperative could not discuss resale prices with the 
purchasers. The farmer receives less than 40 percent of the consumer’s dollar. 
The price the farmer receives is one of the least important factors in establish- 
ing the retail price. 

As the law is now being construed by some people, we must and do bargain 
individually with each of our purchasers for the sale of our milk, even though 
we feel that under the Clayton Act we must end up by pricing all milk of the 
same grade and quality at the same price to all purchasers at the same market. 
This was not too difficult a few years ago when we operated only in the Okla- 
homa City, Okla., market. There were only eight or nine purchasers, all resid- 
ing within 16 miles of each other; I could contact all the purchasers in a few 
days. The entire bargaining process is now beginning to break down. Our 
cooperative now operates in over 40 counties with about 35 purchasers located 
over 150 miles apart. Neither I nor the other dairy farmers can leave our farms 
for the weeks of time required to attempt to negotiate prices with all our pur- 
chasers individually. It is not like trying to sell a hundred pounds of a non- 
perishable commodity. Each purchaser has problems. The problems of the 
various handlers overlap and conflict. These involve handling costs, testing 
services, receiving costs, butterfat differentials, location differentials, surplus 
disposal, base prices, excess prices, in-area prices, out-of-area prices, and a mul- 
titude of other technical factors, including the provisions of at least three 
different Federal milk orders. 

By the time you iron out all these problems with each handler, you then have 
to start all over again to reconcile the differences so as to arrive at the same 
price to all handlers or purchasers under the same conditions. Unless and 
until we can talk to our purchasers collectively and bargain in good faith on 
farm prices for milk, this is a never-ending process which farmers would not 
have the time to complete. 


Mr. Rogers. You may proceed, Mr. Kirkpatrick. 

Mr. Kirkrparrick. I have a prepared statement. I will be glad to 
go through this statement, if the committee desires. On the other 
hand, if the committee would prefer, 1 will be delighted to submit the 
statement for the record and to refer to a few points in it. 

Mr. Rogers. If it is agreeable to you, put the statement in the rec- 
ord and give us the benefit of a rundown on it. 


TESTIMONY OF W. WALLACE KIRKPATRICK, SECOND ASSISTANT, 
ANTITRUST DIVISION, ACCOMPANIED BY JOHN T. DUFFNER, 
EXECUTIVE ASSISTANT, ANTITRUST DIVISION; AND MISS EDNA 
LINGREEN, ATTORNEY, ANTITRUST DIVISION, DEPARTMENT OF 
JUSTICE 


Mr. Kirxrarrick. Mr. Chairman and gentlemen of the committee, 
the position of the Department is that we oppose the enactment of this 
bill. Basically, this bill, as the testimony has already showed, would 
sanction joint action on the part of several cooperatives in marketing 
and it would also, sanction joint action at the request of the coopera- 
tives on the part of the dealers. 

The background of this statute in relation to Capper-Volstead—if 
[ might just summarize our position on the relationship of the pres- 
ent bill to the Capper-Volstead Act, is that we feel that the antitrust 
status of agricultural cooperatives which has been set up by the Cap- 
per-Volstead Act for a number of years would be radically changed 
by its provisions; that is, by this proposed legislation. 

Instead of remedying any disadvantage which individual produc- 
ers may have suffered, and instead of giving the farmer and his asso- 
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ciation equality with business, this bill would place milk producers 
and their associations in a preferred position. 

As to joint action by cooperatives, I would like to point out that 
under existing law it is not clear to what extent agricultural coopera- 
tives are permitted to agree together on prices that they will charge, 

Mr. Rogers. You say that the Capper-Volstead Act is not clear as 
to how far the cooperatives may sit down and talk with each other as 
to the prices they may offer ? 

Mr. Kirkrarrick. So long as two cooperatives do not follow the 
Capper-Volstead Act, and so long as they do not either form a joint 
common marketing agency or follow the provisions of the Capper- 
Volstead Act, instead of doing that, if two cooperatives merely agreed 
between themselves on prices, I think that there is serious question as 
to the legality of that process. We brought one case on that specific 
point, a criminal case, 3 years ago. The case was dismissed by the 
court after the trial was started, “after some evidence—some opening 
statements and stipulations—had been entered in the record. Because 
it was a criminal case, there was obviously no review of the district 
court’s judgment of acquittal. There are a couple of comments, how- 
ever, that seem to me to be pertinent. 

The first is the fact that acts of a single organization are legal, and 
the fact that two organizations may combine into one does not mean 
that the two organizations may legally agree o act as one. One illus- 
tration, for example, would be two business corporations that might 
lawfully be permitted to merge and the new combined entity—that 
is, the new business entity—could do certain acts which the two sepa- 
rate corporations before the merger could not legally agree to do. 

And the point that I referred to earlier, the fact that C ongress has 
authorized the particular procedure or device, such as the common 
marketing agency, does not mean that other methods of achieving the 
same end are equ: ally lawful. 

One other point, if I may touch on it briefly in this connection. In 
this Maryland Cooperative case, to which I was referring, even 
though the results achieved in that case could have been lawfully 
achieved by combining the two cooperatives into one, sanctioning that 
result through agreement, rather than consolidation, deprives the 
consuming public of the opportunity to know who is responsible for 
the pricing activity. Where two cooperatives meet and agree on price, 
such action will probably not be public. Knowledge of such action 
would not ordinarily come to the public’s attention. The interested 
public, believing that the price hia bees set by the interaction of com- 
petitive forces, is kept in ignorance about the prices set by noncom- 
petitive agreements between two ostensibly separate ae atives, 

In summation, our position on the first part of the bill which per- 
mits joint action by cooper atives is that under it there would be no 
protection to the consumer against any prices which might result. 
And there seems to be no chec k prov ided on the action of the « ‘oopera- 
tives. 

Then the second prince ipal feature of the bill would permit dealers, 
or other pure chasers, to act “in groups” at a cooper ative’s request in 
bargaining on milk prices. 

I would like to point out in relation to this provision that it seems 
to run directly counter to Congress’ long-established policy for agri- 
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cultural or other groups which are considered entitled to some meas- 
ure of special treatment, that permissible collective action may only 
include members of the specially favored group. 

This proposed legislation, with its blanket immunity from the anti- 
trust laws, we feel goes far beyond any other legislation in this field. 
The Capper-Volstead Act, for instance, extended no such immunity. 
Its purpose was to give farmers’ groups rights equal to those of cor- 
jorations. This bill would place producers of one specific commodity 
In & spec ial, preferred class, not only as compared with business cor- 
porations but as compared even with producers of all other agricul- 
tural products. Where milk has been singled out for special treatment, 
as in the Agricultural Marketing Agreement Act of 1937, the legisla- 
tion has included provision for regulation in the public interest by the 
Secretary of Agriculture. 

The comments on the Robinson-Patman Act I would be happy to 
leave to my statement, in view of Mr. Maletz’ recent comments. We 
feel quite definitely that under the Robinson-Patman Act not every 
price difference is a price discrimination. 

Mr. Per. Do you mean by that, that, as indicated earlier in your 
statement, could these producers charge different prices to different 
handlers and not come within its provisions ? 

Mr. Kirkpatrick. Under certain conditions I think the answer 
is “Yes.” 

Mr. Perr. Purely competitive, not based upon differences of cost 
of production—purely competitive differences in prices ? 

Mr. Kirkrarrick. Where the price difference does not cause the 
anticompetitive effect which the statute requires, I think the answer 
is “Yes.” 

Mr. Perr. The term “anticompetitive” is a broad term. How would 
you define it in this instance? 

Mr. Kirkearrick. The statute, as Mr. Maletz quoted it substantially 
a few minutes ago, says where the effect of such discrimination may be 
substantially to ‘Jessen competition or te nye to create monopoly in any 
line of commerce or to injure or destroy or prevent competition with 
any person. I think that is the test that would control, whether the 
price difference would be a violation of the Robinson-Patman Act. 

Mr. Peer. Has not the Department had cases against producers on 
price discrimination ? 

Mr. Kirkpatrick. I know there was one case—one criminal case, 
brought under section 3 of the Robinson-Patman Act some years ago— 
9 or 3 or 4—against a local milk association here in Washington. The 

case was dismissed by the Government before trial. 

Mr. Peer. You have listened to the testimony this morning. Do 
you believe that the fears expressed by the witnesses—fears of violat- 
ing the Robinson-Patman Act are justified 2 

Mr. Kirkpatrick. No, sir. 

Mr. Rogers. If you were advising a cooperative group under the 
Robinson-Patman Act, how would you tell them to determine the 
price to charge and still not violate the act? What kind of advice 
would you give them ? 

Mr. Kirkpatrick. Mr. Chairman, I think that would depend upon 
the conditions of the area and 
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Mr. Rogers. Let us assume that the conditions and the areas and the 
fields are the same. Would you then tell them that they can charge 
different prices? 

Mr. Kirxparricr. If the effect of the price differential was to cause 
substantial lessening of competition on the part of the handler, the 
answer would be that he could not. 

Mr. Rocrers. Do you feel, as a lawyer, that you could properly eval- 
uate the effect of the price ? 

Mr. Kirxpatricx. I think, under certain conditions, where the loca] 
area, the local market would be known presumably to the people deal- 
ing in that area, I think the answer would be that such a price could 
help to affect the antic ompetitive risk. 

Mr. Rocers. In other words, you would have to make a study 
of the market, would you not, to know something about the eco- 
nomic result of the different prices charged? Would you not as 
a lawyer have to ascertain that before you could prope rly advise the 
client ? 

Mr. Kirkpatrick. Yes, sir. 

Mr. Rocers. Do you think that because that may require a lot 
of work that lawyers might want to be safe and say, “Well, charge 
only one price, and you won’t get into any trouble”? Do you think 
that is the reason for that? 

Mr. Kir«parrick. I hesitate to answer that, Mr. Chairman. I do 
not know whether that is the reason. I rust do not know. 

Mr. Matrerz. The argument has been made before this committee 
that since labor unions are permitted to bargain with a group of em- 
ployers, cooperative associations should have a similar right to bargain 
with groups of dealers. 

What would your comment be on that ? 

Mr. Kirxparrick. It seems to me that the two things are completely 
separate. Since 1914, in the Clayton Act, the Congress has treated 
them differently in different types of legislation. Agricultural co- 
operatives have been treated in the Capper- Volstead Act, and that 
kind of legislation, whereas labor problems have been treated in an 
entirely different series of laws. The obvious difference is that between 
a commodity, which milk is, and labor which is not a commodity, which 
is not an article of commerce as section 6 of the Clayton Act says. The 
two things, in my opinion, are not analogous. 

Mr. Marerz. In other words, your ot is that Congress has made 
a specific differentiation between the labor of a human being and a 
commodity since section 6 of the Clayton Act ? 

Mr. Kirkpatrick. Yes. 

Mr. Maerz. And I take it that you feel that this is not an appro- 
priate time for Congress to reverse that policy ¢ 

Mr. Kirkpatrick. | know of no reason for it. 

Mr. Rocers. The Congress passed the Capper-Volstead Act in 
which it gave certain rights to cooperatives relating to farmers, 
did it not? Those are for the distribution or selling of the products 
of the farm. They, also, gave them certain rights to combine and get 
together. 

Mr. Kirxpatricnk. Very definitely. 

Mr. Rocers. Which other people did not enjoy. 
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Mr. Kirkpatrick. Because the Congress in the Capper-Volstead 
Act did declare that the combination of farmers was not an offense 
under the antitrust laws. And the purpose, as I see it in the legislative 
history of Capper-Volstead, was to permit the farmers’ cooperatives to 
be equated to and have the same privileges as a business corporation, 
not to make it —— or to give it a different privilege, but equal 

rivilege as to the business corporation. 

I think, Mr. Chairman, that I have covered the main points of my 
statement. 

Mr. Rogers. We certainly appreciate your patience and your 
time here with us, Mr. Kirkpatrick. I do not know that there 
are any further questions that I want to ask. 

Mr. Kirkpatrick. Thank you very much, Mr. Chairman. 

Mr. Rogers. Thank you so much for being with us and giving us 
the benefit of your testimony. 


(The prepared statement of W. Wallace Kirkpatrick follows :) 


STATEMENT BY W. WALLACE KIRKPATRICK, SECOND ASSISTANT, ANTITRUST 
DIVISION, DEPARTMENT OF JUSTICE 


I am appearing before your subcommittee today to present the views of the 
Department of Justice on H.R. 7191. We oppose the enactment of this bill. I 
should like to explain why we take that position, why we think that this pro- 
posed legislation would be dangerous from the consumers’ point of view, and 
why we think that it would unnecessarily and unjustifiably carve out a broad 
and unprecedented area of immunity from the antitrust laws. 

H.R. 7191 is short and deceptively simple. It confers antitrust immunity by 
providing that cooperative associations of producers, and marketing agencies 
in common owned or controlled by such associations may bargain singly or in 
groups for the sale of milk and milk products. The bill goes on to provide that 
at the request of any one or more of such associations or marketing agencies, 
dealers may bargain singly or in groups with the association, marketing agency 
or group for the purchase of milk and milk products. Thus, the bill would 
permit cooperative associations to act together in groups in bargaining for 
the sale of milk and milk products. And it would also permit dealers to bargain 
in groups with one association or group. Basically, the bill would sanction joint 
action on the part of several cooperatives in marketing and it would also sanc- 
tion joint action, at the request of a cooperative, on the part of the dealers in 
purchasing. 

The bill contains a sentence which is apparently intended as a safeguard 
to prevent joint action to fix the resale price of milk. 

The bill appears to be designed to come within the framework of the Capper- 
Volstead Act, as reference is made to that statute for certain definitions. How- 
ever, the bill does not purport to amend the Capper-Volstead Act. 

I would like to discuss first the Capper-Volstead Act framework behind this 
bill, and then analyze the consequences of the collective action on the part of 
the producers and on the part of the dealers to which the bill gives antitrust 
immunity. Finally I want to point out why these provisions are dangerous and 
are unwarranted departures from the principles of free competition. 


CAPPER-VOLSTEAD ACT FRAMEWORK BEHIND THIS BILL 


The Capper-Volstead Act builds upon the congressional policy initially set 
out in 1914 in section 6 of the Clayton Act. This section established the policy 
that has for many years determined the status of the farmer and his cooperative 
with relation to the applicability of the antitrust laws. The objective of this 
legislation has been to permit a farmer to join with others sharing like interests 
in a cooperative association to market his products jointly with his neighbors. 
The cooperative association of agricultural producers was to stand, so far as 
the antitrust laws were concerned, on the same footing as a business corpora- 
tion, and was to be subject to the antitrust laws to the same extent and in 
the same manner as a business corporation was subject to those laws. The com- 
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bination of many farmers into one cooperative was declared by the Congress 
not to be a combination offensive to the antitrust laws. However, it has always 
been perfectly clear that the cooperative itself, like the business corporation, 
must conduct its activities within the bounds prescribed by the Sherman <Aet, 

The legislative history of the Capper-Volstead Act shows that Congress in- 
tended to permit agricultural producers to join together in associations, which 
were placed in the same position as other types of business entities. The spon- 
sor of the legislation, Representative Volstead, explained the purpose of the 
bill as one to equalize existing privileges by permitting an organization of 
farmers to act as one person, as stockholders of a corporation may do.’ The 
Committee report on the bill similarly explained its object as being one to au- 
thorize agricultural producers “to form associations for the purpose of collee- 
tively * * * marketing their products.” That report stated that “Business 
corporations have under existing law all the powers and privileges sought to be 
conferred on farm organizations” and defined the bill’s purpose as one “to 
equalize existing privileges.’* It was made clear that there was no intent to 
immunize agricultural producers from the antitrust laws: 

“In the event that associations authorized by this bill shall do anything for- 
bidden by the Sherman Antitrust Act, they will be subject to the penalties 
imposed by that law. It is not sought to place these associations above the 
law but to grant them the same immunity from prosecution that corporations 
now enjoy * * #,”* 

Senator Capper stated that the purpose of the legislation was “to give the 
farmer the same right to bargain collectively that is already enjoyed by 
corporations.” * 

The Supreme Court in the Borden case*® held that the Capper-Volstead Act 
did not confer blanket immunity on agricultural producers. It ruled that the 
Act gave such producers the right “to unite in preparing for market and in 
marketing their products, and to make the contracts which are necessary for 
that collaboration.” ° 

A similar interpretation is found in April v. National Cranherry Association, 
168 F. Supp. 919 (D. Mass. 1958), where the district court held that the effect 
of the act was “to equate an agricultural cooperative and its members with an 
individual business entity, as a lawful unit The members could not be held 
for unlawful ‘combination’ or ‘conspiracy,’ any more than could the officers of 
a single corporation, at least where the combination is an element of the sub- 
stantive offense.” * 

This status of agricultural cooperatives with regard to the antitrust laws 
would be radically changed by H.R. 7191. Instead of remedying any disad- 
vantage which individual producers may have suffered, and instead of giving 
the farmer and his association equality with business entities, this bill would 
place milk producers and their associations in a preferred position. 


JOINT ACTION BY COOPERATIVES 


Under existing law, it is not clear to what extent agricultural cooperatives are 
permitted to agree together on prices they will charge. There has been only one 
ease, United States v. Maryland Cooperative Milk Producers, 145 F. Supp. 151 
(D.D.C., 1956), involving this point. In that case two separate milk producers’ 
cooperatives were charged with conspiring to fix the price at which they would 
sell milk to their dairy customers for resale to Fort Meade. This case was tried 
to the court without a jury, and after opening statements and the admission of a 
stipulation of facts, the district judge granted a motion for acquittal. The court 
held that since two or more agricultural cooperatives could form themselves into 
a single large cooperative, and since it would be legal for that organization to 
fix the price at which it would sell milk, it was immaterial that they had not 
combined into one cooperative. The district judge also found support for his 
conclusion in the provisions of the Capper-Volstead Act authorizing agricultural 
cooperatives to have marketing agencies in common and in provisions of the Co- 





161 Congressional Record 2453. 

2 H.R. Rept. 24, 67th Cong., 1st sess., 1, 2. 

31d. at 3 

461 Congressional Record 2057 

5 United States vy. Borden, 308 U.S. 188 (1939). 
6308 U.S. 204. 

7168 F. Supp. 922. 
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operative Marketing Act permitting cooperatives to have common agents for the 
exchange of market data.* 

Since the Maryland Cooperative case was a criminal case, in which the Gov- 
ernment had no right of appeal, this ruling has not been reviewed by a higher 
court. With respect to the district court’s rationale, however, two comments 
may be made. 

First, the fact that acts of a single organization are legal and that two organi- 
gations may combine into one does not mean that the two organizations may 
legally agree to act as one. For instance, two business corporations may merge 
and the new combined entity may do acts which the two separate corporations 
could not legally have agreed to do. Further, it does not follow from the fact 
that Congress has authorized a particular procedure or device, such as a common 
marketing agent, that other means of achieving the same end are equally lawful. 

Even though the results achieved in this criminal case through conspiracy 
could have been lawfully achieved by combining the two cooperatives into one, 
santcioning the same result through agreement rather than consolidation deprives 
the consuming public of the opportunity to know who is responsible for the pric- 
ing activities. Where two cooperatives meet and agree on price, such action will 
probably not be public and knowledge of such action will not ordinarily come 
to the public’s attention. Thus, the interested public, believing that the price 
has been set by the interaction of competitive forces, is kept in ignorance of the 
fact the price was set by noncompetitive agreement between the two ostensibly 
competing cooperatives. On the other hand, if the cooperatives had consolidated, 
this would be a publicly known fact and any interested person believing the action 
of the cooperatives was unduly enhancing the price of milk could focus public 
attention upon what he might consider was the selfish attitude of the cooperative. 
Such public attention is, as this committee well knows, often a mainspring of 
legislative action. 

Under present law the Secretary of Agriculture may take action if he has 
reason to believe the activity of an agricultural cooperative monopolizes or 
restrains trade so as to result in prices which are unduly enhanced. This gives 
some protection to the consuming public against abuses which might spring 
from the combination of producers guided by their own self-interest in setting 
the market prices. Under the proposed legislation, even this limited protection 
to the consumer might be in doubt, since the bill could be construed to give a 
combination of cooperatives the right to act jointly to bargain on price, with 
a resulting immunity from any legal consequences for such joint action even 
though it enhanced prices. 

This part of the bill might also have the effect of eliminating a measure of 
competition offered by cooperatives from other production areas. Substantial 
variations in production costs between different geographical areas may stimu- 
late competition among cooperatives in those areas, with practical benefit to 
the consumer. Authorizing collective action by several cooperatives might 
eliminate this safeguard since cooperatives over a wide regional area could 
bargain as a group. 

The first feature of this bill then permits separate cooperatives to act jointly 
in bargaining, with no protection to the consumer against resultant high prices 
and with no check on the acts of the cooperatives. 


JOINT ACTION BY DEALERS 


The second principal feature of the bill would permit dealers, or other pur- 
chasers, to act in groups at a cooperative’s request in bargaining on milk prices. 
This provision would seem to run directly counter to the long-established prin- 
ciple, set by the Congress for agricultural and other groups considered entitled 
to some measure of special treatment, that permissible collective action may 
only include members of the specially favored group. 

Under the policies detailed in the Capper-Volstead Act, the courts have uni- 
formly excluded from that act’s protection agreements joined in by a group 
of purchasers independent of the agricultural producers. 

The Supreme Court in the Borden case specifically excluded from the immunity 
Capper-Volstead conferred on cooperatives any combination or conspiracy be- 
tween a producers’ association, its customer-dealers, and others to fix the 
prices to be paid for milk. The Court said that “there is no suggestion that 
—_—_—_—_—_—_—_—_———— 
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* * * the commerce in agricultureal commodities is stripped of the safeguards 
set up by the Antitrust Act, and is left open to the restraints, however un- 
reasonable, which conspiring producers, distributors and their allies may see 
fit to impose.”*® This ruling was followed by the United States Court of Appeals 
for the District of Columbia when it held, in United States v. Maryland and 
Virginia Milk Producers Association, 179 U.8. 426, 428 (1949) that a “combina- 
tion of producers and distributors to * * * fix prices at successive stages in 
the marketing of an agricultural product is not privileged.” 

Both the Borden and Maryland and Virginia cases involved alegations of 
conspiracy between an agricultural cooperative and its dealer-customers to fix 
the price of milk, in the purchase from the producers and in the sale by the 
dealers. It is, of course, true that the bill presently being considered provides 
that nothing in it shall be construed to authorize any agreement relating to the 
price at which milk or any product thereof may be sold by any dealer or other 
purchaser. Although this sentence was apparently intended as a safeguard 
against agreements on the prices at which dealers would sell, it would be in- 
effective to prevent such understandings which would be implicit in the agree 
ments which the bill does authorize. 

Other more recent cases involving allegations of pricefixing at the producer 
and dealer level are two cases in Nevada and one in Oregon. The Nevada 
cases are United States v. Anderson Dairy and United States v. Associated 
Nevada Dairymen. Each involved action by producers and dealers to fix the 
price for milk, purchased from the producers as well as the price at which the 
dealers would sell their products in the Las Vegas and Reno areas, respectively. 
The Las Vegas case named as defendants two producers’ organizations, both of 
which were also engaged in processing, and four dairies and a number of indi- 
vidual producers. The Reno case named two producers’ cooperatives, one of 
which was also a processor, and four dairies as defendants. Both cases alleged 
conspiracies to fix prices paid to producers for raw milk, to fix wholesale prices 
for bottled milk, and to restrict and eliminate price competition in the purchase 
of raw milk and in the sale and distribution of bottled milk in the marketing 
areas. In each case a consent decree has been entered enjoining the defendants 
from engaging in such practices. 

The Oregon case, United States v. Oregon Milk Distributors, also involved a 
conspiracy to fix prices on raw milk and bottled milk. It named as defendants 
a producers’ cooperative, a trade association of milk distributors, and seven 
distributors. The defendants entered pleas of nolo contendere and were as- 
sessed a total of $36,250 in fines, of which $12,500 was levied by the court 
against the producers’ association. 

In these cases, the agreement to pay higher prices to producers was coupled 
with an understanding joined by the competing dealers that resale prices would 
be increased. 

In connection with one pending investigation in the milk industry, we learned 
of a meeting between a producers’ association and three of its customers, called 
by the association for the purpose of discussing a proposed increase in the price 
of raw milk. The dealers objected to paying more for the milk unless they 
could raise their selling prices. but none was willing to raise his prices without 
an agreement that all would raise them simultaneously. Since one dealer was 
absent from that particular meeting, it was impossible for them to reach any 
agreement. Agreement as to producer prices and resale prices was reached only 
after further negotiation among the parties. 

It is evident that group bargaining on producer prices inevitably tends to 
agreement among dealers as to selling prices, particularly since the raw milk 
which a dealer buys is the largest single factor in determining his costs. With 
the group bargaining contemplated by this legislation, cooperation would take 
the place of competition and agreement on producer prices would inevitably 
result in implicit, if not explicit, agreement on selling prices. As a practical 
matter, the approval given collective bargaining by dealers with producers would 
make it impossible to prove any price-fixing conspiracy among dealers alone 
relating to their selling prices, since the immunized collective bargaining by 
dealers as to their purchase price would be so intertwined with any agreement 
as to their selling price. 





*308 U.S. at 198. 
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UNWARRANTED IMMUNITIES CONFERRED BY THE BILL 


This special legislation, with its blanket immunity from the antitrust laws, 
goes far beyond any other legislation in this field. The Capper-Volstead Act, 
for instance, extended no such immunity; its purpose was to give farmers’ 
groups rights equal to those of corporations. Now this bill would place pro- 
ducers of one specific commodity in a special, preferred class, not only as com- 
pared with business corporations but as compared even with producers of all 
other agricultural products. Normally in the past Congress has treated all 
producers of agricultural products alike. Where milk has been singled out for 
special treatment, as in the Agricultural Marketing Agreement Act,” the legis- 
lation has included provision for regulation in the public interest by the Secre- 
tary of Agriculture. Here the public interest is disregarded, with the parties 
to these transactions left free to act solely in their own self-interest. Moreover, 
passage of such special legislation favoring particular economic groups may 
well lead to pressure from various other groups to obtain similar privileges 
designed to enhance their own position. 

The argument has been made that the Robinson-Patman Act, in forbidding 
price discrimination, requires that a supplier of milk sell to all his customers 
at uniform prices, and that this bill would provide a direct, efficient way to 
achieve that result. But it is an inaccurate oversimplification to say that the 
Robinson-Patman Act requires price uniformity. Not every price difference 
is a price discrimination. 

Several substantive tests must be met in order to establish an illegal price 
discrimination. For instance, there must be sales to at least two purchasers, the 
sale to one being discriminatory; not only must the seller be engaged in inter- 
state commerce but at least one of the sales, between which discrimination is 
alleged, must occur in the course of such commerce; the sales must involve 
commodities of like grade and quality; there must be a requisite adverse effect 
on competition as a result of the discrimination: and there must be an absence 
of justification, such as differences in cost, or a good-faith meeting of a com- 
petitor’s lower price. The foregoing tests are applicable to sales of any kind 
of commodity. In addition, in the case of a perishable commodity such as 
milk, there are additional tests to be met in proving a price discrimination 
case. 

The potentials for abuse in this proposed legislation go beyond those already 
discussed. Since joint action by dealers would be immunized only if a pro- 
ducers’ group requested such action, power would be placed in the hands of a 
cooperative to exclude certain dealers from collective negotiations. This power- 
ful economic weapon would be available against those very concerns which, by 
their pricing policies, provide the greatest stimulus to competition in a sale 
of milk and the greatest protection to the consumer against unreasonably high 
prices. 

The economic weapon this bill would place in the hands of the cooperatives 
could readily be abused. Antitrust immunity would be gained by dealers only 
if they acted jointly on the request of one or more cooperatives. This request 
granting immunity, could be withheld from price-cutting dealers or from dealers 
who upset the price structure prevailing in the local market. The request might 
be limited to those purchasers willing to sign full-requirements contracts, thus 
foreclosing outlets to nonmembers of the cooperatives, and tending to eliminate 
competition from such independent producers. Little imagination is required 
to visualize the numerous trade-restraining ways in which the economic weapon 
of the immunity-granting request could be used. In effect, this bill would dele- 
gate to cooperatives the power to confer antitrust immunity without supervision 
or control by any agency responsible for protecting the consumer and the public 
interest. 

The group bargaining, both from the side of the cooperatives and from the 
side of the purchasers, which this proposed legislation would immunize from 
the thrust of the antitrust laws would exert a strong influence toward price 
uniformity since it is unlikely that the collective negotiations would result in 
the same degree of price flexibility as exists when prices reflect the particular 
circumstances of individual purchasers and the normal response of prices to 
changes in supply and demand. 
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While presumably this bill is intended to authorize group bargaining only 
with respect to milk prices, it is not clear that it would be so limited. Since 
the subject matter is “milk or milk products” and since many cooperatives own 
processing plants, the bill by its terms might also be interpreted to authorize 
a dairy owned and supplied by producers to engage in collective negotiation 
with its customers, such as grocery stores, restaurants, and other large pur- 
chasers of bottled milk. 

CONCLUSION 


To sum up, no justification has been shown for such a radical departure from 
traditional principles of free competition as is embodied in H.R. 7191. It is 
indeed a far step from the Capper-Volstead Act, which was enacted to place 
agricultural producers on an equal footing with business corporations, to this 
bill, which would give special privilege to those dealing in a single agricultural 
product. Sanction would be given, without any demonstrated justification, to 
the replacement of competition by joint action—on the part of separate cooper- 
atives or sellers, and on the part of separate dealers or buyers. This joint 
action would be sanctioned without safeguard from the antitrust laws protect- 
ing the free play of market forces, from any regulation by responsible govern- 
ment agencies acting in the public interest, or from the searchlight of an in- 
formed public opinion. 

Surely the dangers to the public and to our traditional free enterprise system 
inherent in the brief provision of this bill are not outweighed by any demon- 
strated hardships peculiar to milk producers alone. Therefore, we are com- 
pelled to oppose the enactment of this proposed legislation. 


Mr. Rocers. With that, the committee stands adjourned, 
(Whereupon, at 1:30 p.m. the committee adjourned.) 
(Subsequently the following were received :) 


GOBLE’S DAIRYLAND PRODUCTS, 
Wichita Falls, Texr., August 24, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee of the House Committee on the Judiciary, 
House of Representatives, Washington, D.C. 


Dear Str: My attention has been called to the testimony of Mr. Harold Nelson, 
representing the Texas Milk Producers Federation, San Antonio, Tex., regard- 
ing S. 753 wherein he stated that he had contacted small independent milk 
handlers and they had not objected to this bill. 

I am a small independent handler. Mr. Nelson has not contacted me and I 
object to this legislation, because it gives the all-powerful cooperatives addi- 
tional advantages over handlers. 

Sincerely yours, 
HARLEY F. GOBLE. 


SANITARY Farm Darries, INC., 
Houston, Tex., August 24, 1959. 
Hon, EMANUEL CELLER, 
Chairman of the Antitrust Subcommittee of the House Committee on the Judi- 
ciary, House of Representatives, Washington, D.C. 

Dear Sir: It is my understanding that S. 753, pertaining to cooperatives and 
exempting them from antitrust laws is up for consideration before your 
committee. 

We ask that you use your influence in opposing this bill, because we feel that 
cooperatives have more than enough exemptions from antitrust and taxes 
already. 

This bill would definitely be a detriment to small businesses. Many bills have 
been passed attempting to help small businesses and this bill would certainly 
place small businesses at a disadvantage when dealing with cooperatives. 

Your influence in opposing this bill will be greatly appreciated. 

Cordially yours, 


A. E. RIEDEL. 
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FALFURRIAS CREAMERY CoO., 
Falfurrias, Tex., August 24, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee of the House Committee on the Judiciary, 
House of Representatives, Washington, D.C. 

Dear Sir: It has been called to my attention that Mr. Harold Nelson, man- 
ager of Texas Milk Producers Federation, recently testified before your commit- 
tee that he had contacted most of the independent dairy plant operators in 
Texas and that they were not opposed to Senate bill 753. 

Please be advised that Mr. Nelson has not contacted me, and further that we 
are strongly opposed to Senate bill 753 because it would give monopolistic 
powers to the milk producer co-ops against which the independent operators 
would have no defense. 

The Falfurrias Creamery Co. has been owned and operated by the Lasater 
family since 1909. We are milk distributors and manufacturers of cottage 
cheese and butter. 

Very truly yours, 
G. M. LAsater, President. 


CRESCENT VALLEY CREAMERY, 
Victoria, Tex., August 25, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee of House Committee on Judiciary, House 
of Representatives, Washington, D.C. 

Dear Mr. CELLER: I want to prevail on you to use your influence to defeat 
Senate bill 753. 

I am against the bill in principal. It is just another step toward eliminating 
the free-enterprise system. I, for one, do not believe this system has become 
outmoded and hope America will always have it. 

I understand that Harold 8S. Nelson of the Texas Federated Milk Producers 
told your committee that he had contacted all the distributors in Texas and 
found no objection to the bill. This may be partially true, but I cannot find 
one that he has talked to about the bill. 

Again I want to urge you to use your influence against the bill. 

Yours very truly, 
JACK WAYNE, President. 


GANDY’s CREAMERIES, INC., 
San Angelo, Ter., August 25, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, House Committee on Judiciary, House 
of Representatives, Washington, D.C. 


Dear Sik: It has come to my attention that Harold S. Nelson, manager of 
the Texas Milk Producers Federation, in testimony before your subcommittee, 
has claimed that he had contacted most of the independent milk processors in 
Texas and ascertained that there was no opposition to 8. 753. 

I want to assure the members of the subcommittee that Mr. Nelson has not 
contacted me on this matter and, had he done so, he would very quickly have 
learned that I am very much opposed to the legislation contained in 8. 753 and 
H.R. 7191. 

If any action is taken by your subcommittee on this proposed legislation, I 
hope that it will simply be to report unfavorably on same. 

Very sincerely yours, 
Loy GANDY. 


H. P. Hoop & Sons, 
Boston, Mass., August 25, 1959. 
Hon. EMANUAL CELLER, 
Chairman, House Committee on Antitrust, Old House Office Building, Washing- 
ton, D.C. 
Dear CONGRESSMAN CELLER: On a visit to the office of your chief counsel, Mr. 
Herbert M. Maletz, on last Thursday, it was indicated that my company might 


re 


record with you in writing our opposition to S. 753 and the companion House bill 
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on which hearings were held that day, dealing with group bargaining between 
milk cooperatives and milk dealers. 

It is the position of my company that this is bad legislation, is not in the 
public interest, is not the correct way at all to help solve whatever milk price 
problem we have, and should not be enacted into law. 

It is not good to breach the antitrust laws for one special group whose prob- 
lems are no different than those of any other perishable farm products. As a 
matter of fact, such problems are probably less severe because of the increasing 
coverage of milk markets by Federal milk orders and the price-support program 
for milk products. 

Producer groups, to be sure, feel many times that the prices thus established 
by the Secretary of Agriculture are not high enough. ‘The Secretary is required, 
however, to set such levels as he determines to be in the public interest as the 
Congress has defined it, and any presumption of error on his part should tend 
to be on the high side since he represents agriculture in the Cabinet. It is 
hard to visualize the public interest being served by allowing private parties 
legally to get together to agree on higher levels. It would seem to be far better 
to change the other laws to redefine the Secretary’s standards if they are not 
now proper. 


My company is an oid, privately owned corporation operating pretty much 
throughout New England. While we are apparently the largest milk dealer 
a few cities, we are far from the largest in many others. We buy milk from 
several cooperatives, but we also buy from many individual farmers who are 
not co-op members. We are not anticooperative in any sense, but we do believe 
in fair play for all, including the nonmember and, of course, our many customers 
who are consumers. 

There are many things about this proposed legislation which my company does 
not quite see through as 2 practical matter. First, there is no apparent limit or 
check on how high a price might be agreed upon unless the undue enhancement 
feature of Capper-Volstead carries over. Second, what happens if say 25 per 
cent of the producers do not belong to a cooperative? Third, what happens if a 
substantial number of the many milk dealers in a market refuse to go along with 
group bargaining? Fourth, what happens to the enforcement mechanism of 
the Federal milk order program, which now covers in New England at least 75 
percent of the urban population? Presumably the Secretary could not or would 
not police or enforce a negotiated premium, even if 100 percent agreed upon by 


both sides. He could only enforce up to his own lower level. There would be 
room for cheating which might be hard to discover or police between the bar 
gained price and the Secretary’s level. This is a serious problem when the in 


dustry has come to accept under Federal orders that no dealer should have any 
competitive advantage in his milk procurement cost at the producers’ expense 

I want to repeat that we are not opposed to fair prices to milk producers, and 
we will work constructively with their cooperatives toward that end. This pro- 
posed law, however, is not the way to go about solving whatever problem they 
have. I want, also, to add that we stand ready to cooperate with your committee 
in every way possible so that you may reach a sound decision on this serious 
matter. 

Thank you for the opportunity to express our views. 

Respectfully yours, 
Wma. C. Wetpen, Economist. 


MUTUAL FEDERATION OF INDEPENDENT COOPERATIVES, INC., 
Svracuse, N.Y., Augquat 25, 1959. 
Re H.R. 7191. 


Hon. EMANUEL CELLER, 
Chairman, Judiciary Committee, House of Representatives, Washington, D.C 


Dear Sir: There is now before your committee House bill 7191 upon which 
hearings are being held. The bill concerns itself with the right of cooperatives 
to bargain with more than one handler at a time for the sale of milk. I have 
been directed to request that this letter be included in the records of the hearing 
for the consideration of the committee. 

It is our opinion that the bill would clarify only and not modify the Sherman 
Act. The bill applies to agricultural cooperative associations dealing in milk, 
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and is intended to permit such cooperatives to bargain, singly or in groups, for 
the sale of their milk with groups of proprietary handlers, but only when request 
for such type of bargaining is made by a cooperative. The bill contemplates 
arm's-length dealing between cooperatives and dealers and, further, is not to be 
construed as authorizing any arrangement relating to retail street prices of 
milk. 

Milk cooperatives have bargained collectively in the past with a dealer for 
the sale of milk from dairy farms, and have, on occasion, dealt with more than 
one dealer. We feel these rights are inherent in existing legislation, but inter- 
pretations by the Department of Justice on the point have created an aura of 
uncertainty which makes it necessary that these rights be specifically spelled 
out. 

We feel the availability of these procedures as between milk cooperatives and 
dealers has long been recognized by the trade in the large New York-New Jersey 
milk market. 

We believe the requirement that the collective-bargaining procedures. de- 
scribed in the bill may only be initiated upon the request of a cooperative or 
group of cooperatives is ample safeguard to prevent any abuse of the technique 
involved, and that failure of its passage during this session would serve to weaken 
the principles of marketing upon which 50 large cooperatives in our federation 
depend in the sale of their milk to the vast metropolitan market. 

Very truly yours, 
RicHArD WILEs, 
Associate Counsel. 


SUPERIOR DAIRIES, INC., 
Austin, Tezx., August 26, 1959. 
Re S, 753 and H.R. 7191. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee, Committee on the Judiciary, House of 
Representatives, Washington, D.C. 


Deak Mr. CELLER: There is a definite and maybe natural trend in human 
enterprise for the big to become bigger and, conversely, the small to become 
searcer. Being one among the rapidly declining number of small dairy-plant 
operators in Texas, loving the business and desiring very much to remain 
actively a successful part of it, permit me to express opposition to any measures 
(including S. 753 and H.R. 7191) which will unquestionably hasten the total 
extinction of many localized businesses. 

The true co-op, limited to its original purposes and scope of serving only its 
bona fide members, has a place in our society which may justify certain immu- 
nities and some special considerations. 

Today, however, many of the so-called co-ops are not true to the original con- 
cept or intent of Congress. They suffer from “bigger” fever just as other facets 
of enterprise suffer. The symptom is the same whether clothed in overalls or 
a business suit—ravenous hunger; hunger for volume, hunger for control, and 
hunger for power. The inevitable consequence is the same—they grow more 
irresponsible and less sensitive to public interest as they grow bigger. Greedy 
growth is definitely not healthy growth in corporations or in co-ops. At times 
they are ruthless and extremely dangerous to the public interest in appeasing 
their hunger. 

These co-ops deserve no immunities or special considerations. They should 
be treated with the same medicine, from the same bottle, and by the same doctors 
that any other business body today is treated. As for certain bargaining, price- 
fixing, controlling markets, and evading taxes, all violators alike should be cured 
by the same treatment or their franchise to do business should be killed. Nursing 
is expensive. 

Small business is not asking for an advantage or special preferred treatment; 
just an even break. Considering the public interest and fair treatment of all 
parties concerned, S. 753 and H.R. 7191 should be amended to death or out- 
right killed. 

Yours very truly, 


JouHN D. SImpson, 
President. 
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CLOVERLAKI 


CLOVERLAKE Datry Foops, INC., 
Plainview, Tex., August 27, 1959. 
Re Senate bill 753 and H.R. 7191. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee of the Committee on the Judiciary, House 
of Representatives, Washington, D.C. 

Dear Sir: Is it intended by the enactment of this law by the National Con- 
gress to make it impossible for State authorities to prosecute cooperatives or 
private corporations for violations of State antitrust laws? 

It is my understanding that a Mr. Nelson, representing the cooperatives, 
met with your committee and made the statement that he had contacted the 
independent dairies in the State of Texas and they were all in favor of passage 
of this bill. If this statement was made or implied in any way, it is not 
true. We have never been contacted and we are definitely opposed to passage 
of the bill. 

It is our desire to voice our opposition to this bill and to bring it to the atten- 
tion of your committee at this time. 

Sincerely yours, 
A. P. GARRETT. 
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San ANTONIO, TEx., 
Hon, EMANUEL CELLER, 
Chairman, Antitrust Subcommittee of the Committee on the Judiciary, House 
of Representatives, Washington, D.C.: 


Your Honor, we have reason to believe that Mr. Harold Nelson, manager, 
Texas Federation of Milk Producers, testified before your committee stating 
that he had talked with most of the independent dairy-processing plants in Texas 
and that he had found they did not oppose the proposed legislation contained 
in S. 753 and H.R. 7191. We are the largest independent dairy plant in our 
area, and please know that Mr. Nelson has never discussed this with us. In 
fact, this telegram is for the specific purpose to inform you that we oppose 
the proposed legislation, and we please seek your consideration to not report 
favorably on S. 753 and H.R. 7191. If your committee wishes a detailed brief, 
we would be glad to submit one. 

L. M. KNow ton, 
KNOWLTON’S CREAMERY. 


HILucrest FARMS, 
Austin, Tezr., August 31, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Antitrust Subcommittee of the Committee on the Judiciary, House 
of Representatives, Washington, D.C. 


Dear Mr. CELLER: It has been reported to us that Mr. Harold Nelson, attorney 
for the Texas Milk Producers Federation, has testified that the independent milk 
distributors of Texas either favor or have no objection to the passage of S. 753. 

We are not questioning the truth of this statement, but we would like for you 
to know that we were not consulted by Mr. Nelson or any other representative of 
Milk Producers Federation, and that we do not favor passage of this bill. 

Respectfully yours, 
HARRY Peterson, President. 


AMERICAN FARM BUREAU FEDERATION, 
Washington, D.C., August 31, 1959. 
Hon. EMANUEL CELLER, 
Chairman, Judiciary Antitrust Subcommittee, 
House of Representatives, Washington, D.C. 

DEAR CONGRESSMAN CELLER: The American Farm Bureau Federation has a real 
interest in H.R. 7191, legislation to authorize cooperative associations of milk 
producers to bargain with the purchasers of milk singly or in groups. 

The 1959 policies of the Farm Bureau, adopted by the elected voting delegates 
of the member State farm bureaus, contain the following statement: 
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“We favor legislation designed to clarify the right of cooperatives to negotiate 
prices with groups of buyers as well as with individual buyers.” 

Farm Bureau has always supported the development of bona fide cooperatives 
owned and controlled by farmers, and their right to do business. We understand 
that there is some question about the right of a milk cooperative to negotiate 
prices with a group of buyers and, conversely, with the right of a group of buyers 
to negotiate jointly with a milk cooperative which is a seller of raw milk. 

As our policy statement indicates, Farm Bureau favors legislation designed to 
clarify the intent of Congress with respect to price negotiation by bona fide co- 
operatives. We do not seek legislation granting cooperatives any new, sweeping 
powers in this field. 

We believe that the principles enumerated in H.R. 7191 will clarify this situa- 
tion, and urge that it be enacted at an early date. 

We appreciate the opportunity to express our views on this matter, and request. 
that this letter be made a part of the hearing record. 

Sincerely yours, 
Joun C. Lynn, Legislative Director. 
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